
“ Wliereaa tlie goveiumeut of the teiritories of Mysore 
“heretofore administered on our behalf by the British 
“(Jovemment has this day b-'en transferred to us by 
“the proclamation of His Excellency the Viceroy and 
“(Jovemor-Gleneral of India in Council, dated this 26 th 

“day of March 1881 , 

“We do hereby further declare that all laws and rules 
“having the force of law now in force in the said territories 
^^shall continue to he in force in the said territories. ” 
— Extract from Prodamation issued by His HigJmess 
Maharaja Sri Chemarajendra Wodeyar Bahadwr. 




PREFACE TO THE SECOND EDITION. 


Di bringing the book up-to-date the following Acts 
have been omitted as they are completely repealed by later 
Regulations as indicated in the third column of the Table of 
Acts contained in pages (iv) to (viii) ; — 

Act XXVII of 1860 

„ V „ 1861 

„ in 1867 

„ XXIH „ 1870 

„ HI „ 1877 

„ XV „ 1877 

XII „ 1879 

19 th Febeuary 1923, J. APPAJI GOWDA, 

Bangalore City. Assistant Secretary to the Govern^ 

meni of Mysore, Legislative Dip. 




PREFACE. 


This volume, wHch. lias beeu prepared under tKe orders 
of the Government of Mysore as the first step towards the 
issue of a complete Code of the laws in force in Mysore, 
comprises the Acts introduced during the period' of the 
administration of the State by the British Govemmert on 
behalf of His Highness the Maharaja and coniinued in force 
by the proclamation issued by His late Highness Sri Chama- 
rajendra Wodeyar Bahadur on the 26th March 1881 on 
assuming charge of the Government. It does not, however, 
include Acts which have ceased to be in force; nor the 
following Acts which have been reserved for revision in 
the near future 

The Indian Penal Code, Act XLV of 1860, as amended hy Acts 5XVII 
of 1870 and XIX of 1872; 

The Whipping Act, VI of 18G4 ; 

The Court Pees Act, VII of 1870 ; 

The Indian Evidence Act, I of 1872, as amended by Act, XVlII of 
1872; and 

The Indian Stamp Act. I of 1879 

2. A table of the Acts mentioned in Parts 1, II, III 
and IV of the Schedule to the Instrument of Transfer is 
prefixed, showing as regards each Act whether it has been 
repealed or otherwise affected by legislation, and, if not 
whoUy repealed, how it has been disposed of. V^ere an 
Act has been amended or partially repealed and afterwards 
totally repealed, the total repeal only h^ks been entered in 
the list. And where an Act has been wholly repealed or 
* spent or has espired, the entries relating to it are printed 
in italics. 

3. In reprinting the Acts, the chronological arrange* 
ment adopted in the Schedule to the Bistrument of Transfer 
has been followed. 



JBacli Act is preceded by the hTotilicacion extending it 
to Mysore. Except in a few instances where they have 
• become inoperative, the directions contained in such Noti- 
fications in regard to the omission or alteration of particular 
provisions, as well as repeals and amendments enacted by 
law, have been given effect to in their proper places, refe- 
rences thereto being given in foot notes, or, in the case of 
repeals or omissions of entire sections, opposite to their 
marginal notes. 

4. The interpretation of the Acts comprised herein 
is subject to the directions contained in the Notifications 
printed below, which were issued by the G-ovemment of 
His Highness the Maharaja after the Ilendition. 

6. A short Index is appended to the volume. 

K.*S. CHANDR^'^EKHAEA AIYAR, b.a., b.l., 
Assistant Secretary, io the Government of Mysore, 

Legislative Department. 

Eangalore, 

The UJi October 1899. 



{YH/t jKfra 4 oj Preface ) 


NOTIFICATIONS BY THE GOVERNMENT OP HIS HIGHNESS 
THE MAHARAJA OF MYSORE 


(1) NoUfieatum No. 24, dated the 2&ih April 1881. • 

In all Notifications and Rules having the lorce of law in Mysore 
where the words “ Judicial Commissioner ” and “ Court oi the Judicial 
Commissioner” now occur, the words "Chief Judge ” and “ Chief Court ” 
shall henceforth he read, 


(2) Notification No. 153, dated the 2nd fteptenilm 1881. 

In all Acts, Rules and Regulations now in force in Mysore, the ex- 
pressions “ The Government of India.” "The Governor General of TmliA. 
in Council ” and “ Local Government” shall denote “The Government of 
His Highness the Maharaja of Mysore," 


(3; NoUfietdion No. 92, doted the SlstJidy 1886. 

His Highness the Maharaja Is pleased to point out that the Rules of 
Interpretation laid down in Notification laid down in Notification No. 163 
dated 2nd September 1881, published at page 124 of the Mysore Gazette 
of 3rd September 1881, do not apply to those parts of the Acts of the 
British Legislature which apply in terms to British subjects in the domi- 
nions of Kinoes and States in India, in alliance with Her Majesty, and 
which, for the reason and to that extent, have the force of law m Mysore 
by virtue of the authority of the British Legislature 

2. His Highness is further pleased to direct tSat the abovementioned 
Notification, No. 163, datSd 2nd September 1881, alm.ll 
•Since repealed by not apply to the General Clauses Act (I of 1868,* or 
^Mlation ni of ^ Section 280 of the Indian Penal Code as amended, 
* ■ by Act XIX of 1872, or to the Indian Coinage Act 

XXIII of 1870. 



Table of Acts mentioned in Parts I, II, III and IV of the 
Schedule to the Instrument of Transfer. 

PART I. — General Acts. 


Number 8i.nd year 

• Title or short title 

1 Whether repealed or 
otherwise affected 
by legislation 

Now disposed of 

1 

2 

3 

4 

XX of 18 i7 . 

• 

For the encourage- 
ment of learning in 
the territories sub- 
ject to the Govern- 
ment of the East 
India Company, by 
defining and provid- 
ing for the enforce- 
ment of the right 
called copyright 
therein. 

Bcpealed in part by 
Acts IX of 1871 and 
I of 1879, also, be- 
fore the extension 
of the present Act 
to Mysore, by Act 
XVn of 1862. 

Printed, pp. 1 — ^iO 

[a] XIX of 1850. 

Concerning the bind- 
ing of Apprentices 
(in part). 

Bepealedinpart, be- 
fore the extension 
of the Act to Mysore, 
byAetsXIVo£1870 
and XVI of 1874. 

Printed, pp. 11— IS 

XTITofiaW., 

To provide for the 
punishment of brea- 
ches of contract 
by Artifieerg, Woik- 
men and Labourers 
in certain oases. 


Printed, pp. 21— -23 

1 

xxniofim . 

For foGiUtating the 
collection of debts on 
aucceaaione, and for 
the security of parties 
paying debts to the 
representatives ofde^ 
ceased persom. 

Repealed by Regula- 
tion VII of 1901, 


XVfoi 1860 . 

The Indian Penal 

Amended by Acts 

Reserved for revi- 

Code. 

XXVII of 1870 and 
XIX of 1872, and 
Regulations I of 
1892andIIofl894, 

IV of 1894 and I of 
1904.. 

sion 

70/1861 .. 

For the Regulation of 
Police, 

Repealed by Regu- 
lation V of 1908. 


72 0/1861 .. 

To authorize thepu- 
nishmfnt of whipp- 
ing in c&ttavmcases. 

Repealed by Regula- 
tion V of 1903. 


[b] X of 1866 .. 

The Indi&n Succes- 

Repealed in part by 

Printed, pp. 25 — 

sion Act, 1865. 

Acts VII of 1870 
and XV of 1877 ; 
also before the exten- 
sion of the present 
Act to Mysore, by 
Act XXIV of 1887. 

131. 


[a] Applies only to European and Eurasian children. 
» M "Does not apply to Native Christians. 







Number and year 


Title or sbort title 


Whether repealed or 
otherwise affected 
by legislation 


How disposed of 


[a] Z/ 0/1865 


V of 1806 


JLofmS 

FI7O/1870 

je:o/i87o 


To consolidate and 
amend the law rela- 
ting to Courts of Small] 
Canisca beyond the 
local limits of the 
Ordinary OrigindUy 
Civil J urisdicUon of 
the High Courts of 
of Judicature, 


{Repeated by Regvlmiom 
‘ Vin of 1911. ' 


-To/ 1866 .• 


:3:XIo£1866 .. 


77/ 0/1867 


XXV of 1867. 


To provide a snmmar; 
procedure on Bills 
of E\change, and 
to amend in certain 
respects the Com- 
mercial Law of Bri- 
tish India. 


yiBepealed in part by 
Act IX of 1872 
and by Act X o 
1877 as amended byJ 
Act Xn of 1879, 
section 99. 


Printed, pp. 132- 
133. 


The Indian Compa- 
niea Act, 1366. 


The Native Con- 
verts Marriage Dis- 
solution Act, 1866. 


To provide for the pun- 
ishment of pyJblic 
gambling and the 
keeping of common 
gamvng houses. 

For the regulation of 
printmir presses 
and newspapers, for 
the preservation of 
copies of books prin-l 
ted in British India, 
anJ for the registra-j 
tion of such books. 

The General Caluses 
Act, 1868 ; (in pan)\ 

The Court Fees Act, 
1870. 


The Land Acquisition 
Act, 1870. 


Repealed by Regu^ 
lotion III of 1896, 
section 2. 

Repealed in part by 
Act Vn of 1870; 
also before the ex- 
tension of the Act 
to Mysore, by Act 
XVTof 1874. 

Repealed by Regular 
laUon V of 1908. 


Amended by Regula- 
tion 1 of 1894. 


Printed, pp. 134— 
U3. 


Printed, pp. 145— 
156. 


Repealed by Regulatior^ 
III of 1899. 

Repealed by the My- 
sore Courffi'ees Begu- 
taUonIJIofl9^. 

Repealed by Regula- 
tion VII of 1894, 
secHon 2. 









Number and year 

Title or short title 

Whether repealed or 
otherwise affected 
by l<»gi^Idtion 

How disposed of 

1 

o 

.3 

4 

XX/// 0/ 1870 

XXVI of 1870 

XXVIXofl870 

The Indian Coinage 
Act 1870, 

1 The Prisons Act, 1870 

I (in part). 

Indian Penal Code 
Amendment 

Repealed by Regula- 
lotion Til of 1900. 

Repealed in part, 
before the extension 
of the Act to Mysore 
by ActsXIIof 187.3 
and XVI of 1874 ; 
and amended bv 

Act XIV of 1878. 

Repealed in part by 
Act X of 1872. 

Printed, pp. 157 — 
176. 

Reserved for revi- 
; sion. 

1 of 1371 . . 

• 

The Cattle Trespass 
Act, 1871. 

Amended by Regula 
tion VIII of 1892. 

Printed, pp. 177 — 
189. 

X 0/1871 .. 

The Exciee Act, 1871 ; 
{in part). 

Repealed hj Act XXII 
of 1881, section 2 . 

( Vide also section 1.5 
of Regulation III of 
1885). 


XXraofl871 

The Pension'^ Act, 
1871 ; (in part). 

.... 

Printed, pp. 190— 
193. 

XXVI of im 

The Land Improt^e- 
ment Act, 1871 ; {in 
part). 

Repealed by Regula- 
tion IV of 1890, 
secHon2, 


I of 1872 .. 

The Indian Evidence 
Act, 1872. 

Amended bv Act 
XVniofl872, Regu- 
lations Xof 1900, 
VIII of 1901 and 
ni of 1912 and Xof 
1918 and repealed in 
part by Regulation 
III of 1899. 

Reserved for revi- 
sion. 

IXotI872 .. 

X 0/1872 .. 

i 

[a] XV of 1872 

The Indian Contract 
Act, 1872. 

1 

TheGodeof Gtitainal 
Procedure, 

m 

The Indian Ch^stian 
MaT^iaae^^.ct, 1872 , 
(in parti. 

Repealed in part by 
Act I of 1877. 
Amended by Regula- 
tion VI of 1892 and 
IV of 1912. 

Repealed by Act X of 
1882, section 2. ( V He 
also section 54 of 
Regulation 1 0 /I 886 ) 
and Regulation II of 
.1904. 

Printed, pp. 195— 
283. 

Printed, pp. 285 — 
313. 

XVni of 1872 

The Indian Evidence 
Act, Amendment 
, Act, 

Repealed bv Acts 
XII of 1873 & XII 
of 1876, 

Reserved for revi- 
sion. 


^ [a] Applies so far as regards marriages between persons, one of whom is a Native 
Christian subject of Mvsore, and neither of whom is a Christian British subject. 




XI 


Number and year 

Title or ehort title 

Whether repealed or 
otherwise affected 
by legislation 

How disposed of 

1 

2 

3 

4 

ZIXof 1S72.. 

Indiaal Penal Code 
Amendment (Dedni- 
tion of “ coin ”), 

• • • « 

Reserved for revi- 
sion. 

V(rfl873 .. 

j TheGovenxmentSa- 
' vin<cs Banks Act, 
1873. 

• * • • 

Printed pp. 316 — 

1 322. 

X of 1873 .. 

The Indian Oaths 

Repealed in part, be- 

Printed pp, 323— 


Act, 1873. 

fore the extension 
of the Act to Mysore, 
by Acts XII of 1873 
and Xn of 1876. 

330. 

0/1871 .. 

To amend the Code of 
Cri mined Procedvre. 

Bepealed by Act X of 
1882, seeHon2. (Vide 
also 9ecHon54 ofBe- 
guhiion I of 1886.) 
and Begalation 11 of 
1904 

• 

ZZ7 0/1876.. 

To amend the land 
Improvement Act, 
1871. 

Bepealed hy Begula- 
tion IV of 1890, 
section^. 


I of 1877 .. 

The Specific Belief 
Act, 1877, (in. part) 

.... 

Printed, pp. 331 — 
366. 

lllqfim .. 

The Indian Begistra- 
tion Act, 1877. 

Beptahd by Beguta- 
tion 1 of 1903. 


Zo/1877 .. 

The Code of CM pro- 
eedure ; {in part). 

Bepedledhy Act XIV 
of 1882, section 3. 
{Vide aUo section 52 
of Begulaiion 11 of 
1884). 


ZF 0/1877 .. 

The Indian Limitation 
Act, 1877. 

Bepealed by Begvda- 
turn IV 0/1911. 


I of 1878 

The Opium Act, 1878 
(in part). 

— 

Printed, pp. 367 — 
378. 

7 0/1879 .. 

The Indian Stamp 
Act. 1879 , (in part). 

Bepealed hy Begula- 
laPionof 1900. 


7F 0/1879 .. 

The Indian Bailway 
Act, 1879 ; {in part). 

Bepealed hf Begvla- 
f/o/i iFo/ 189 1. 


Z;7 0/1870 .. 

To 'intend tie Code of 
Civil Procedure, the 
Begiatration Act, 
1877, and the Limi- 
tation Act, IS77 ;(ia 
part). 

Bepealed in part by 
Act XIV of 1882,e 
section X {Vid^aUo 
section 52 of Be'jnlrt- 
tion II of IS8A.) • 
Also, in part, virtually, 
by Begulaiion III of 
1896, sections 22, 21: 
and 25, Bepealed hy 
Be»]alnt%on I of 1903, 
and IV of im. 









'Humber and year 

Title or short title i 

Whether repealed or , 
otherwise affected 
by legislation 

How disposed of 

1 

2 

3 

4 

XJF of 1880.. 

TJiA InAian Census 
Aci, 1 880 , ( in part). 

Spent, as the Census 
the Act con- 
templaied has been 
taken. 



PART II- 

-Madras Acts. 


niosvm .. 

• 

I of 1878 .. 

vraofms.. 

To empower revewuA 
officers to summon 
persons to attend cat 
their cutcJierries for 
thesettlement of mat* 
ters connected with 
revenue adminis^ 
Iratum, 

To prevent the indis> 
criminate destruc- 
tion of wild elep- 
phanta 

The Madras Coffee 
Stealing Prevention 
Act 1878. 

Bepealed by Begula* 
tion IV of 1888, sec- 
iion 2. 

Printed, pp. 379 — 
380. 

Printed, pp. 381 — 
384. 


PART III 

— Bombay Acts. 


1 0/1805 .. ' 

ZF of 1868 .. 

Bombay Survey and 
Settlement Act ; {in 
part). 

Act for City Surveys 
and amendment of 
Bombay Survey and 
Settlement Act, 1868. 

Bepealed by Begula- 
Hon IV of 1888, 
section 2. 

Bepealed by Begula- | 
tion IV of 1888, 
section 2. 1 

1 



PART TV- 

-Bengal Act. 


■(a]r '1869 .. 

1 

For the prevention of 
cruelty to animal** ; 
(in part). 

Virtually repealti by 
Begulaiion T o/1895, 
•sectijn !,»;?. (4). 



La] Reotion 9 of this Act, as introduced, declared that it ** shall extend to the 
Xown and Cantonment of Bangalore, within Municipal limits, as Hxed by the Chief 
'Commissioner/* The power given by section 10 to extend the Act to other places 
Jhas not been exercised. 










THE ACTS 


INTRODUCED INTO MYSORE. 
BEFORE THE EENDTTIOX. 


ACT No. XX OF 1847. 


Notification hy ike Government of India, Foreign Befartmemt, 
No. 176, Judicial, dated Simla, the I2ik September 1867. 

His Excellency the Governor-General of India in Council 
is pleased to declare Acts XX of 1847 and XXV of 1867* 
(for tlie Regulation of Printing Presses, etc.) in force in the 
Province of Mysore. 


* For Act XXV of 1867, infra. 
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OOPYKIGHT 


|aCT XX 


rONTEN TR. 


Pkjsamble. 

BhOTION5?, 

1. Duration of copyright in book published in anthoris lifetime. 
Proprietorsliip. 

In book published after author’s death. 

Proprietorship. 

2. Power to license r''publication when copyright propiietor 

refuses. 

3. Registry of copyright, assignments and licenses. 

Inspection. 

Gi\dng copies. 

• 4. [Repealed] 

5. Copyiight. ])roprietor''s right to make entries in 1‘egistry. 

Fee. 

Assignment of copyright by entry in regist^J^ 

6. Application by person aggrieved by entry in registry for order 

to vary or expunge it. 

7. Liability for infringement of coj)>right. 

3. Notice to be given by defendant to plaintiff in suit for infring- 
ing co])yright. 

Particulars to be stated in notice when right of jdantiff ie 
denied. 

Effect of omission. 

9, Particulars to be htated in dofeiulant’s answer to suit. 

Effect of omission. 

10. Copyright in encyclopaedia, review, etc*. 

Consent of author to publication singly. 

Em])loyec\s right to publish separately. 

11. Rights of jjroprietor of copyright on making entry in registry. 

12. Proprietorship of copies of book illegally printed. . 

13. Right of cojATight, proprietor to sue for and recover copies 

or damages. 

11. Entry in registry to be made before copyright, proprietor can 
proceed under Act. 

Omission to make entry not to affect co|)yri<>]it, etc. 

15. Plea by defendant and special evidence in actions for things 
done under Act. 

Defendant to have full costs, if successful. 

1 6. Limitation of critiiinal proceedings for breach of Act. . • 

17. This Act got to affect rights subsisting at the rime of its pass- 

ing^. 

RcriEDULK No. 1, 

KScniEPTTLE No. 2. 



JLOVi • J • 
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ACT No. XX OF 1847. 

(Passed on the 18th op December 1847.) 

An Act for the encouragement of learning in the territories 
subject to the Government of the East India Company, by 
defining and providing for the enforcement of the right 
called Copyright therein. 

Whereas doubts may exist whether the right called Copy- 
right can be enforced by the common law of England in those 
parts of the territories subject to the Government of the 
East India Company into which the common law of England 
has been introduced ; 

And whereas doubts may exist whether the said right 
can be enforced by virtue of the principles of equity and 
good conscience in the other parts of the teriitories subject 
to the Government of the East India Company ; 

And whereas for the encouragement of learning it is 
desirable that the existence of the said right should be 
placed beyond doubt, and that the said right should be 
made capable of easy enforcement in every part of the said 
territories ; 

And whereas it is doubtful whether the Act of Parlia- 
ment 5 & 6, Victoria, Chapter 45, entitled “ An Act to 
mnend the Law of Copyright,” although such Act extend to 
every part of the British dominions, has made appropriate 
and sufficient provision for the enforcement m every part of 
the said territories subject to the Government of the East 
India Company of the said right by proprietors thereof ; and 
whether the said Act of Paruament has made provision for 
the enforcement of the said right by or against any persons 
not being subject to the jurisdiction of the Courts establish- 
ed by Her Majesty’s Charter ; 

■ 1 . It is therefore hereby enacted that ^he Cbpyright in 
every book published in the lifetime of its author withm the 
said territories after the passing of the Act ot Parliament 
3 & 4, Wm. IV, Chapter 86, entitled “ An Act for effecting 
an arrangement with the East India Cotnpanyand forthe better 
Government of His Majesty's Indian Territories till the Wth 
day of April, 1864,” shall endure for the natural life of such 
author, and for Hie further term of seven years conunencing 

B 2 


Preamble. 


r> 6 Viet., 
C. 45. 


Duration of 
Copyright 
in book pub- 
lished in 
author^s 
lifetime. 

3 cfe 4 Wm. 
VI, C. 85. 
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OOPYKIGHT 


^Acr XX 


In book 
jmblished 
after anlliorV 
deatli. 


Proi>rietor- 


Power to * 
]icen<!e 

repTiblication 
when copy- 
right 

]ji oprietor 
lefuscs. 


Registry of 
copyright 
assignments 
and licenses. 


Insj^er Ijon. 


Ciiving 

copies. 


Sections 2-4. 

at tlie time of Ids death, and shall ho the property of such 
author and his assigns : Provided always that, if the said 
term of seven years shall expire before the end of forty-two 
years from the publication of such book, the Copyright shall 
in that case endure for such period of forty-two years ; and 
that the Copyright in every book published after the death 
of its author and after the passing of the Act of Parliament 
last aforesaid shall endure for the term of forty-two years 
from the first publication thereof and shall be the property 
of the proprietor of the author’s manuscript, from which 
such book shall be first published, and his assigns. 

2. And whereas it is expedient to provide against the 
suppression of books of importance to the pubbe : It is 
enacted that it shall be laAvful for the Governor-General in 
Council on complaint made to them that the proprietor of 
the Copyright in any book published after the passing of 
this Act within the said territories, has, after the death of 
its author, refused to republish or to allow the republica- 
tion of the same, and that by reason of sneh r«»fusal. such 
book may be withheld from the public, to grant a license 
to such complainant to publish such book in such manner 
and subject to such conditions as they may think fit, and it 
shall be lawful for such complainant to publish such book 
accordmg to such license. 

3. And it is hereby enacted, that a book of registry 
wherein may be registered, as hereinafter enacted, the 
proprietorship in tbe Copyright of boohs and assignments 
thereof, and licenses affecting such Copyright, sliall be kept in 
the office of the Secretary to the Government of India for the 
Home Pepartment, and shall at all convenient times be open- 
ed to the inspection of any person on payment of eight annas 
for ever}” entry which shall be searched for or inspected in the 
said book, and that such officer shall, whenever thereunto 
reasonably required, give a copy of any entry in such book, 
certified under his hand, to any person requiring the same, on 
])ayment t# him of the sum of two iripees, and such copies so 
certified shall ffe received in evidence in all Courts and in all 
summar}' prtjcoodings, and sli.nll l)c prima facie proof of the 
proprietorship oj’ assignment oJ Copyright or bcense as there- 
in expressed, but subject to be rebutted by other evidence. 

4. \Penaltff for making any false entry in the Registry 
Book, cto.] Repealed by Act XVII o/l 862.* 


*' Act XVII of 1802 was passed in India before the date of the es- 

tension of the present Act to Mysore, 
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COPYRIGHT 
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Sealtons 6-7. 

5. AikI it is enacted that, after the passing of this Act, Copyright 
it shall be lawful for the proprietor of Oopyriglit in any book, 
published after the passing of the said Act of Parliament, 3 entnesm 
& 4, Wm. IV, Cap. 85, to make entry in the Registry Book of f*' 

the title of such book, the time of the fu-st publication, and iv, 0 . 85. * 
the name and place of abode of the publisher thereof, and the * 
name and place of abode of the proprietor of the Copyright 
of the said book, or of any portion of such Copyright in the 
form in that behalf given in the Schedule to this Act annexed 
upon payment of the sum of two rupees to the said Secretary ; j-ee. 
and that it shall be larvful for every such registered 
proprietor to assign his interest or any portion of his interest 
therein, by making entry in the said Book of Kegistry of such Assignment 
assignment, and of the name and place of abode of the As* 
signee thereof, in the form given in that behalf in the said regisiryl 
Schedule on payment of the like sum ; and such assignment 
so entered shall be effectual in law to all intents and purposes 
whatsoever, fa] and shall be of the same force and effect 
as if such assi^ment had been made by deed. 

6. And it is enacted that, if any person shall deem Application 
himself aggrieved by any entry nuade under colour of this ^g^e^by 
Act in the said Book of Begistry, it shall be lawful for such “ 
person to appl}' by motion to the Supreme Court of Calcutta, ^ orcior to 
or, if the Court shall not be then sitting, to any Judge of 

siich Court sitting in chambers, for an order that such entry 1 • 

may be erqiunged or varied, and that upon any such appli- 
cation to the said Court, or to a Judge as aforesaid, such 
Court or Judge shall make such order for expungiug, varying 
or confirming such entry either with or without costs, as 
to such Court or Judge shall seem just ; and the said Secre- 
tary shall, on the production to him of am' such order for 
expunging or varying any such entry, expunge or vary the 
same, according to the requisitions of such order. 

7. And it is enacted that, if any person shall, after the LfabUity for 
passing of this Act, print or cause to be printed, either for 

sale or exportation, any book in which there shall be subsist- . 
ihg Copyright, wil hout the consent in writing cf the pro- 
prietor thereof, or shall have in his po&sessiofi for sale 01 hire 
any such book so unlawfully printed without suhh consent as 
aforesaid, such offender, if he shall have so offended within 
the local limit s of the jurisdiction of any of the Courts of Judi- 
cature established by Her Majesty’s Clrarter, shall be 


[a] Words repealed by Act I of 1879 have been omitted* 
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COPYBldHl? 


fAcn? XX 

0 

Section 8. 


Notice to bo 
p;ivcn by 
defeiidaiit to 
])laiuti1f in 
suit foi 
infringim; 
Copyngbt. 


PailiiiiUisto 
be stated m 
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liable to a special action on the case in such Court, and if he 
ghflll have so offended in any other part of the territories 
subject to the Government of the East India Company, to a 
suit in the Zilla Court within the jurisdiction of which he shall 
have so offended, which shall and may be prosecuted in the 
same -mamiftr in which any other action of damages may be 
brought and prosecuted there, and if he shall have so offend- 
ed in any such last mentioned part of the territories subject 
to the Government of the East India Company in which 
there is no ZiUa Couri, to a suit in the highest local Court 
exercising original civil jurisdiction in such part of the said 
territories. 

8 . And it is hereby enacted that, after the passing of 
this Act, if any suit or action brought in any of the Courts 
of Judicature established by Her Majesty’s Charter under the 
provisions of this Act against any person, for printing any 
such book for sale, hire or exportation, or for selling, publish- 
ing or exposing to sale or hire, or causing to be sold, pub- 
lished or exposed to sale or hire, or for having in his posses- 
sion for sale or hire, any such book so unlawfully printed, the 
defendant, on pleading thereto, shall give to the plaintiff a 
notice in writing of any objections on which he means to 
rely on the trial of such action ; 

and if the nature of his defence be that the plaintiff in 
such action was not the author or first publisher of the book 
in which he shall by such action claim Copyright, or is not the 
proprietor of the Copyright therein, or that some other per- 
son than the plaintifi -was the aurhor or first publisher of 
such book, or is the proprietor of the Copyright therein, 
then the defendant shall specify in such notice the name of 
the person who he alleges to have been the author or first 
publisher of such book, or the proprietor of the Copyright 
therein, together with the title of such book, and the time 
when and the place where such book was first published ; 

otherwise the defendant in such action shall not, at the 
trial or hearing of such action, be allowed to give any evir 
dence that Ihe pjaintiff in such action was not the author or 
first publisher of the book in which he claims such Copy- 
right as aforesaid, or that he was not the proprietor of the 
Copyright therein, and at such trial or hearing no other 
objection shall be allowed to be made on behalf of such 
defendant than the objections stated in such notice, or that 
any other person was the author or fixst publisher of such 
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book, or the proprietor of the Copyright therein, than the 
person specified in such notice, or give in evidence in support 
of his defence any other book than one substantially corres- 
ponding in title, time and place of pubhcation, with the title, 
time and place specified in such notice. 

9 . And it is hereby enacted that, after the passing of 
this Act, in any such suit or action as last aforesaicl brought 
in any Zilla Coiut or other local Court as aforesaid the defen- 
dant shall state in his answer all such matters as he means 
to rely on, and which by the last preceding section the de- 
fendant in any suit or action brought in any of the Courts 
of Judicature established by Her Majesty’s Charter is 
required to give notice of in writmg ; otherrvise such defen- 
dant shall be subject to the same consequences for any 
omission in his answer as a defendant is made subject to 
by the last preceding section for any omission in his notice. 

10. And it is hereby enacted that, when any publisher 
or other person shall, within the said territories before or 
at the time of the passing of this Act, but after the passing 
of the said Act of Parliament, 3 & 4, Wm. IV, Cap. 
86, have projected, conducted and carried on, or shall 
hereafter project, conduct or carry on, or be the proprietor 
of any Encyclopsedia, review, magazine, periodical work 
or work published in a series of books or parts, or any book 
whatsoever, and shall have employed or shall employ any 
pemons to compose the sam“, or any volumes, parts, essays, 
articles or portions thereof, for publication in, or as part of 
the same, and such Work, Volumes, Parts, Essays, Articles 
or Portions shall have been, or shall hereafter be, composed 
under such employment, on the terms that the Copyright 
therein shall belong to such Proprietor, Projector, Publisher 
or Conductor, and paid for by such Proprietor, Projector, 
Publisher or Conductor, 

the Copyright in every such Encycloprdia, Review, 
Magazine, Periodical work and work published in a series of 
Books or Parts, and in every Volume, Part, Essay, Article 
and Portion so composed and paid for, shall Jje t£e property 
of such Proprietor, Projector, Publisher or Coij,ductor, who 
shaU enjoy the same rights as if he were the actual 
author thereof, and shall have such term of Copyright there- 
in as k given to the authors of Books by this Act, except 
only that in the case of Essays, Articles or Portions forming 
part of and first published in Reviews, Magazines or other 
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Sections 11-12. 


[act XX 


Periodical works of a like nature, after tke term of twenty- 
eigkt years from the first publication thereof respectively, 
the right of publishing the same in a separate form shall 
revert to the author for the remainder of the term given by 
this Act : — 

Consent of Provided always, that during the term of twenty-eight 

“ubh^atton ycS'is the Said Proprietor, Projector, Publisher or Conductor 
stogiy.*' shall not publish any such Essay, Article or Portion sepa- 
rately or singly without the consent previously obtained of 
the author thereof or his assigns : 

Employee’s Provided also, that nothing herein contained shall alter 

right to or afiect the right of any person who shall have been or shall 

sepawW employed as aforesaid, to publish any such his com- 

position in a separate form, who, by any contract, express 
or implied, may have reserved or may hereafter reserve to 
himself such right ; but every author reserving, retaining 
or having such right, shall be entitled to the Copyright in 
such composition when published in a separate form ac- 
cording to this Act, without prejudice to the right of such 
Proprietor, Projector, Publisher or Conductor as aforesaid. 
lUghto of 11 • it is -hereby enacted, that the Proprietor of 

proprietor of the Copyright in any Encyclopaedia, Review, Magazine, 
mR^ing entry Periodical Work or other work published in a series of Books 
m registry, qj. Parts shall be entitled to all the benefits of the registration 
in the office of the Secretary to the Government of India 
for the Home Department, under this Act, on entering in 
the said Book of Registry the title of such Encyclopaedia, 
Review, Periodical work or other work published in a series 
of Books or Parts, the time of the first publication of the 
first Volume, Number or Part thereof, or of the first Volume, 
Number or Part first published after the passing of this Act, in 
any such work which shall have been published heretofore, 
and after the passing of the said Act of Parliament, 3 «& 4, 
Wm. IV, Cap. 85, and the name and place of abode of the 
Proprietor thereof and of the Publisher thereof when such 
Publisher sliall not also be the Proprietor thereof. 

Piopiietor 12. And it is enacted that all copies of any book wherein 
there shall b^ Copyright, and of which entry shall have been 
iUegAiiy made in the said Registry Book, and which shall have been 
pnatod unlawfully printed without the consent of the Registered 
Proprietor of such Copyright in writing under his hand first 
obtained shall be deemed to be the property of the Proprietor 
of such Copyright and who shah be registered as such ; .and 
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Sections 13-15. 

such Registered Proprietor shall, after demand thereof in 
writing, be entitled to sue for and recover the same or da- 
mages for the detention thereof. 

13. And it is enacted that, if the case be witliin t! 
jurisdiction of any of the Courts of Judicature establ’ 

by Her Majesty’s Charter, such Registered Proprietor t u i 
be entitled to sue for and recover such copies or damages f r 
the detention thereof, in an action of detinue from any party 
who shall detain the same, or to sue for and recover damages 
for the conversion thereof in an action of trover ; and, that 
if the case be within the jurisdiction of any Zilla Court or 
other local Court as aforesaid, the Registered Proprietor 
shall be entitled to sue for and recover such copies or damages 
for the detention or conversion thereof, in such form as 
is in use in the said Zilla or other local Courts for the recovery 
of specific personal property or damages for the detention 
or conversion thereof. 

14. And it is enacted that no Proprietor of Copyright 
in any book first published after the passing of the said Act 
of Parliament, 3 & 4, Wm. IV, Cap. 85, shall maintain, under 
the provisions of tlus Act, any action or suit at law or iu 
equity, or any summary proceeding in respect of any in- 
fringement of such Copyright, unless he shall, before com- 
mencing such action, suit or proceeding, have caused an entry 
to be made in the Book of Registry at the office of the said 
Secretary of such book, pursuant to this Act : 

Provided always that the omission to make such entry 
shall not affect the Copyright in any Book, nor the right to 
sue or proceed in respect of the infringement thereof, except 
the right to sue or proceed in respect of the infringement 
thereof under the provisions of this Act. 

15. And it is enacted, that if any action or suit shall 
be commenced or brought in any of the Courts of Judicature 
established by Her Majesty’s Charter against any person or 
persons whomsoever, for doing or causing to be done any- 
•thing in pursuance of this Act, the defendant o^ defendants 
in such action may plead the general issije ani give the 
special matter in evidence ; and if upon such^ction a ver- 
dict shall be given for the defendant or the plaintiff shall 
become non-suited or discontinue his action, then the 
defendant shall have and recover his full costs, for which 
he shall have the same remedy as a defendant in any case 
by Jaw hath in the said last mentioned Courts. 
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C 

{Section 16-17 — Schedule Nos. 1-2.) 

16 . And it is enacted that all [a] indictments, informa- 
tions and other criminal proceedings for any offence which 
shall be committed against this Act shall be brought, sued 
and commenced within twelve calendar months next after 
such offence committed, or else the same shall be void and 
of none elfect. 

17. Provided always, and it is enacted that nothing 
in this Act contained shall affect, alter or vary any right 
subsisting at the time of passing this Act except as herein 
expressly enacted ; and all contracts, agreements, and obli- 
gations made and entered into before the passing of this Act 
and all remedies relating thereto shall remain in full force, 
anything herein contained to the contrary notwithstanding. 

S( HEDULl. 

No. 1. 


Original entry of Propneloi-ship of Copyright of a Book. 


Tim'S of making 
tbe entry 

Title of 
Book 

Name and place of 
Name cf the Pub-| abode of the 
Usher an<l place j Proprietor of the 
of publication Copyright 

i 

Date of first 
publication 

1 

1 

1 

1 

1 

i 

1 ^ 
1 
1 
1 

1 

1 

1 

1 

i 


No. 2. 


Form of entry of Assignment of Copyright in any Book previously legistered. 


Date of entry 

r 

lltle of Book 

• 

• 

Assignor of the 
CopjTight 

Assignee of the 
Copyright . • 


• 

(Set out the title of the 
Book and refer to the page of 
the Registry Book in -which 
the original entry of the Copy- 
right thereof is made.) 




[a] Words repealed by Act IX of 1871 bavo beea omitted. 
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ACT No. XIX OP 1860. 


Notification hj the Government of India, Foreign Depart- 

mmt, No. 121 , Judicicd, dated Simla the 12,ih Avgust 

1876. 

The C4ovemor-Greneral in Coimcil is pleased to extend 
to Mysore Act XIX of 1860 (concerning the Binding of 
Apprentices), subject to the following modifications, (name- 
ly) 

Omit Sections 5, 6, 7, 22 and 23. 

To Section 3 add “ or required to find security for good 
behaviour.” 

In Section 10, omit the passage relating to apprentices 
bound to sea-service and the words “ or Registering 
Officer,” 

In Section 11, for “8” read “9” and omit the words “ or 
Registering Officer.” 

In Sections 12 and 20, omit the words “ or Registering 
Officer.” 

In Section 13, omit the words “in the said territo- 
ries.” 

In Section 16, omit the words “ or on board the vessel 
to which he belongs.” 

In Section 18, omit the words refen*ing to causes of 
complaint arising on boardship. 

In Sections 19, 20 and 21 and in Schedules A & E, 
for “ executors or administrators ” and “ executors and 
administrators,” read “ legal representatives.” 

In Section 24, omit the words “ without the said towns 
and island.” 

In Schedule A, omit the words “ and seals ” and the 
letters “ L. S.” 

• . The operation in Mysore of Act XIX of 18^0, as above 
inodified, is limited to European and Eurasian children. 


r 
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e 


Preamble. 
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ACT No. XIX OF 1850. 

(Passed by the Governor-General op India in 

CoiKCIL ON THE llTH ApRlL 1850.) 

Concernmg the Binding of Apprefniices. 

For better enabling children, and especially orphans 
and poor children brought up by public charity, to learn 
trades, crafts or employments, by wluch, when they come 
to full age, they may gain a livelihood ; It is enacted as 
follows : — 

«■ 1. Any child, above the age of ten, and under the age 

of eighteen years, may be bound apprentice by his or her 
father or guardian to learn any fit trade, craft or employ- 
ment, for such term as is set forth in the contract of appren- 
ticeship, not exceeding seven years, so that it be not 
prolonged beyond the time when such child shall be of the 
full age of twenty-one years, or, in the case of a female, 
beyond the time of her marriage. 

2. The age set forth in the contracts shall be evidence 
of the age of the child, in all questions vrhich arise as to the 
right of the master to the continuance of the service. 

3. Any Magistrate or Justice of the Peace may act 
with aU the powers of a guardian under this Act, on tehalf 
of any orphan, or poor child abandoned by its parents, or of 
any child convicted before him, or any other Magistrate, of 
vagrancy, or the commission of any petty offence, [a] or 
required to find security for good behaviour [a]. 

4. An orphan or poor child, brought up by any 
public charity, may be bound apprentice by the Governors, 
Directors, or Managers thereof, as his or her guardians for 
this purpose. 

5. {Apprenticing of such hoy in sea 

S&'vice.) ) Omitted as ditect- 

6. {Appreivticing of such hoy in ship ed by Notification 

of the East India Company.) |No. 121 — J., dated 

7. (TF^ to he agent of master ofap-j the 12th August 

prentice serving in ship.) 1875. 

[a-a] These woids have been added direotpd by Notification No. 121 J, 
dated the 12th August 1875. 
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Sectiom 8-12. 

8. Every contract of apprenticesHp sliall be in writing, T'onn and 
according to the form given in the Schedule (A) annexed to cOTtraet 
this Act, or to the like effect, which shall set forth the con- apprentioe- 
ditions agreed upon particularly specifying the age of the 
apprentice, the term for which he is bound, and what he is 

to be taught. 

9. Every such contract shall be signed by the person to Signature to 
whom the apprentice is bound, and by the person by whom 

he is bound, and by the apprentice, when he is of the age of 
fourteen years or more at the time of binding ; but, when 
the apprentice is bound by the Governors, Directors or 
Managers of a Public Charity, the signature of two of them, 
or of their Secretary or OjBfioer, shall be sufficient on behalf 
of the persons binding the apprenHce. 

10. No such contract shall be valid unless it be executed Con^ot no 

in the manner aforesaid, nor until it has been deposited ^ 

in the office of the Chief Magistrate of the place or district prw^bed 
where it has been executed fa] ; and the person in whose posited 
office any such contract is deposited shall give to each of 

the parties a copy thereof, certified under his hand, Copies to b. 
which certified copies shall be received as evidence of the 
contract, without formal proof of the handwriting of the ^ 
Magistrate [b]. 

11. The terms of service may be changed at any time Alteration 
during the apprenticeship, or the contract may be deter- gei^li^nd 
mined, with the consent of both parties to the contract or termination 
their personal representatives, and with the consent of the 
apprentice, if he is above the age of fourteen years : Pro- 
vided that the changes agreed to or the termination of the 
contract shall be expressed in writing on the original contract 

with the signature of the proper parties according to Section 
9 [c] of this Act ; and the Magistrate [b] shall thereupon 
make under his hand corresponding endorsements on the 
office copies, which shall be brought to him at the same 
.time for that purpose. 

12. The master of any apprentice bounS. under this Assignment 
Act may, with the consent of the person by whom he was ^ 
bound, and with the consent of the apprentice,*^ if he is above master, 
the age of fourteen years, assign such apprentice to any 


[a] and [b] Ceitain words have been omitted as directed by Notification 
No. X21 — J., dated the 12th August ISTo. 

• [o] The figure “ ^ ” has been substituted for the figure 8 ” as directed 
by Notification No. 121— J , dated the 12th August 1875. 
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Sections 13-14. 

other person, who is willing to take him for the residue of 
his apprenticeship, and subject to the conditions thereof : 
Provided that such person shall, by endorsement tinder his 
ovm hand on the contract, declare his acceptance of such 
apprentice, and acknowledge himself bound by the agree- 
ments and covenants therein mentioned, to be performed 
on the part of the master, and that the consent of the other 
parties aforesaid shall be stressed in writing on the same, 
and signed by them respectively : And every such assign- 
ment shall be certified on the office copies of the contract 
under the hand of the Magistrate [a] according to the form 
given in Schedule (B) annexed to this Act. 

Powpw of , 1?. Upon complaint made to any Magistrate [b] by or 

on behalf of any apprentice bound under this Act, of refusal 
complaint by or neglect to provide for him, or to teach him according to 
the contract of apprenticeship, or of cruelty, or other ill- 
master. treatment by his master, or by the agent under whom he 
shall have been placed by his master, the Magistrate may 
summon the master or his agent, as the case may be, if he 
shall be within his jurisdiction, to appear before him at a 
reasonable time, to be stated in the summons, to answer the 
complaint ; 

and at such time, whether the master or his agent be 
present or not (service of the summons being proved), may 
examine into the matter of the complaint ; and, upon proof 
thereof, may cancel the contract of apprenticeship, and 
assess upon the offender, whether he shall be the master or 
his agent, a reasonable sum for behoof of the apprentice, 
not exceeding four times the amount of the premium paid 
upon the binding, or if no premium, or a less premium than 
^ty rupees was paid, not exceeding two hundred rupees ; 

and, if the offender shall not pay the sum so assessed, 
may levy the same by distress and sale of his goods and 
chattels, and, if the offender shall not be the master but his 
agent, by distress and sale of the goods and chatt Is of the 
master als(f. 

Power of if. No contract of apprenticeship shall be cancelled, 

to nor shall &nf master or his agent be liable to any crindnal 
chastise ai)- proceeding, on account of such moderate chastisement for 
pwntroe. niisbehaviouT, given to any apprentice by his master or the 


fa] and fb] Certain words have been omitted as directed by NotiSoation 
No. 121 — J., dated the 12th August 1873. * 
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Sections 15 - 16 . 

agent of Ms master, as may lawfully be given by a father 
to Ms child ; and the provision for enabling the contract of 
apprenticeship to be cancelled shall not bar any criminal pro- 
ceeding against any master or Ms agent for an assault or 
other offence committed agaiust his apprentice, tor wMohhe 
would be liable to be punished, had it been against his child, 
whether or not any proceedings be taken for cancelling the 
contract of apprentice Mp. 

15. Upon complaint made to any Magistrate, by or 
on behalf of the master of any apprentice bound to him 
under tMs Act, of any ill-behaviour of such apprentice, or 
if such apprentice shall have absconded, the Magistrate may 
issue his warrant for apprehending such apprentice, and 
may hear and determine the complaint, and punish the 
offender by an order for keeping the offender, if a boy, in 
confinement in any debtor’s prison or other suitable place 
not being a criminal jail, for any time not exceeding one 
month, of wMch one week may be in a solitary confinement, 
during which time such allowance shall be made for his sub- 
sistence by the master or Ms agent as the Magistrate shall 
order ; and, if the offender be a boy of not more than four- 
teen years of age, may order him to be privately wMpped : 
or, if the offender be a girl, or in the case of any boy, the 
Magistrate deem any such punishment unfit, he may pass 
an order empowering the master of the apprentice or his 
agent to keep the offender in close confinement in his own 
house, [a] upon bread and water, or such other plain food 
as may be given without injmy to the health of the appren- 
tice, for a period not exceediug one month. 

16. Upon complaiat of wilful and repeated ill-behavicur 
on the part of the apprentice, and on the demand of the 
master, the Magistrate may order the contract of apprentice- 
sMp to be cancelled whether or not the charge is proved ; 
but only with the consent of the apprentice and of Ms father 
or guarman, if the charge is not proved ; and such cancelling 
shall be with or without refund of the whole or^art of any 
premium that may have been paid to the nfaster on binding 
such apprentice, as the Magistrate seems fit dn considera- 
tion of the case ; and all sums so refunded shall be applied 
under the direction of the Magistrate for behoof of the ap- 
prentice. 

. [a] Certain words have been omitt© 1 directed by Notifioation No. 121 J> 
dated the 12th August 1875. 
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Sections 17-21 


ipprentice 
m cancel- 
ment of 
oontract. 

Limitation of 


ippropria- 17. The Magistrate may order any sum recovered for 
of apprentice on cancelling the contract to bo 
either laid ont in binding him to another master, or other- 
wise for his benefit, or to be paid to the person by whom any 
premium was paid when he was bound apprentice. 

18. No Magistrate shall entertain a complaint on the 
part of a master against an apprentice under this Act, unless 
it be brought within one month after the cause of complaint 
appieatioe •, arose ; [a] and no Magistrate shall entertain a complaint 
of appramtioo ou the part of an apprentice against his master or the a^e 
master imder this Act unless it be brought within 
three months after the cause of complaint arose, [a] 

, 19. If the master of any apprentice shall die before 

the end of the apprenticeship, the contract of apprenticeship 
shall bo thereby determined ; and a proportionate part, cor- 
responding to the unespired portion of the term, of any pre- 
mium, which shall have been paid to such master on the 
binding of the apprentice to him, shall be returned by the 
[b] legal representatives [b] out of the estate of the deceased 
to the person or persons who shall have paid the same ; 
unless the [b] legal representatives [b] of the deceased 
master shall continue the business in which such apprentice 
shall have been employed, and shall, within three months 
from the death of the late master, make ofEer in writing to 
keep the apprentice on the terms of the original contract ; 
in which case the estate of the deceased shall be discharged 
from all liabilities on account of such premium. 

20. Tf such offer to keep the apprentice shall be made 

as aforesaid,' the same shall be fully expressed and certified 

content and by the [b] legal representatives [b] on the original contract 
copies. qI apprenticeship, and also on the office copies thereof, by 
the Magistrate [o] ; and the apprentice shall be bound to 
the [b] legal representatives [b] so keeping him for the re- 
maining term of his apprenticeship. 

apprentice bound imder this Act, whose 
wii(pe master master shjilil die during the apprenticeship, shall be entitted 
to maintenance, for three months from and after the death 
of his masted, out of the assets left by Mm : Provided that 
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[a] Certain words have been omitted a? directed by Notification No. 121 J, 
dated the 1 2th August IS75. 

fb-b] These words ha%o been substituted diiected by Notification No. 12 
J, dated th** 12th August 1875. 

[e] The words “ or Begistering Officer ” have been omitted as directed by 
Notification No. 121 J, dated the 12th August 1875. 
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Sections 22-26 — Schedule A, 

during such tliree months such apprentice shall continue to Apprentice 
live with, and serve as an apprentice, the [a] legal represen- 
tatives [a] of such master, or such person as thev shall ap- 
point. 

22. (Effect of insolvency of master during aji'prentice- 
ship). Omitted as directed hy Notification No. 121 J., dated 
the I2ih August 1876. 

23. (Persons amenahle to jurisdiction of Magistrates’ 

Courts.) Omitted as directed hy Notification No. 121 J., dated 
the \2th August 1876. 

24. An appeal shall lie from any order passed by any Appeal from 
Magistrate [b] to the Court of Session to which such Magis- ordere of 
trate is subordinate, provided the appeal is made within 

month from the date of the order. 

25*. In this Act the words “ master,” “ owner,” “per- interpreta- 
son” and the pronoun “ he ” shall be understood to include 
several pemons as well as one person, and females as well 
as males, and bodies corporate as well as individuals, unless 
there is something in the context repugnant to such con- 
struction. 


Schedule A. 

Form of Agreement. 

This Agreement made the day of in the year 

between A. B. of and C. D. of 

witnesseth that the said A. B. doth this day bind E. F. a 
boy (or girl) of the age of years completed, son 

(or daughter) of the said A. B. (or otherwise describing the 
relation in which A. B. and E. P. stand), to dwell with and 
s?rve the said C. D. as an apprentice, from this day forth for 
years (in the case of a girl add, or untn the time 
of her marriage, which shall first happen), during all which 


[a-a] These words have been substituted as directed by Notidcatioii No, 121 
J, dated the 12th August 1875. 

£b] Certain words have been omitted as directed by Notification No. 121 
J, dated the 12th August 1875. 
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Schedide A and B. 


temi the said apprentice shall duly and faithfully serve the 
said C. D. according to his (or her) skill ^d ability in all 
lawful business, and demean and behave himself (or herself) 
honestly, orderly and obediently, in all things toward the 
said C. D. and his (or her) family. And the said C. D. for 
himself (or herself) and his (or her) [a] legal representatives, 
[a] in consideration [of the premhim or sum of paid 

by the said A. B. to the said 0. D. the receipt whereof the 
said C. D. hereby acknowledges, and] 
of the faithful service of the said E. F., 
doth covenant and agree with the said 
xi. B.,his (or her) [a] legal representa- 
tives, [a] that he (or she) will teach or 
cause to be taught to the said E. F. in the best way and 
manner that he (or she) can, the trade (craft or employment) 
of a dxiring the said term ; and will also, during the 

said term, find and allow xmto the said apprentice good, 
wholesome and sufficient food, clothes, lodging, washing 
and aU other things necessary, fit and reasonable for an ap- 
prentice : (and further, here insert any special covenants). 

In witness whereof the parties have hereunto set their 
hands [b] the day and year above w'ritten. 

A. B. [b] 

C. D. [b] 


If there is no 
premium, the 
words between 
brackets may be 
omitted. 


SCHEDTTLE B. 

Form of Order of Assigntnerd. 

(To be endorsed on the Agreement.) 

Be it known to all men tliat on the day of in 
the year personally appeared before 0. H., Magis- 
trate of C. D., of with E. F., his (or her) apprentice, 

and J. Kjf of , and desired that the ag/eement of 

apprenticeship,*whereby the said Jil. F., was bound to the said 
C. D., might be assigned and made over to the said J. K., 
and the said G. H., liaxung satisfied himself, by pex-sonal 
examination of the said E. F., and by other lawful ways and 

[a-a] These words have been substituted as directed by Notification No. 121 
J, dated the 12th j^upust 1875. 

fb] C^ertain words and letters have been omitted as directed l)y Not iScation 
No. 121 J. dated the I2th August 1S7."), 
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Schedule B. 


means, that ' such assignment is for the benefit of the said 
E. F. and is made with the consent of [the said E. F. and 
of] all persons whose consent thereunto 


If B. F. is not above 
the age of fourteen, 
years, the words be- 
tween brackets may be 
omittted. 


by a law is required, doth allow such as- 
signment ; and the contract of apprentice- 
ship whereby the said E. F. was on the 
day of in the year 

bound to the said C. D. as an 


apprentice to learn the trade (craft or 
employment of a shall henceforth endure vmto, the 
end of the said term, as if the said J. K. had been originally 
party to the said deed, and had executed the same, 
in the place and stead of the said C. D., and shall be bouiyi, 
for himself (or herself), his (or her) [a] legal representatives, 
[a] to fulfil the covenants by -the said C. I), to be performed, 
and the said E. F. shall henceforth be bound unto the said 


J. K. in like manner as he (or she) was by the said agreement 
bound unto the said C. D. 


C. D. E. F. J. K. 

In witness whereof the said C. D., E. F. and J. K. 
have hereimto set their hands before me the day and year 
above written. 

G. H. 

Magistrate. 


J, 


• [a-al These words have been substituted as directed by Notification No. 121 
dated the 12th Aufifusr. 1875. 

• p 9 
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ACT No. XIIT OF 1869. 


Notification by t/ie Goverwm&nt ofi India, Foreign De-part- 
tnent, No. 173, Jvdioial dated Simla, the 20th July 
1864. 

His Excellency the Viceroy and Governor-General in 
Council is pleased to extend the provisions of Act XIII of 
1859 to the Town and Cantonment of Bangalore, and also 
to the Town and Cantonment of Mysore. 


Notijication by the Government of India, Foreign Depart- 
ment. No. 110, Revenue, dated Fort William, the 2%rd 
March 1866. 

Under the provisions of Section 6, the Governor-General 
in Coimcil is pleased to extend Act XIII of 1859 to the Bri- 
tish Province of Coorg. 

His Excellency in Cotmcil is also pleased to direct that 
the provisions of the same Act shall be in force throughout 
the Province of Mysore. 
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ACT No. XIII OF 1869. 


Preamble. 


Complaint to 
Magistrate if 
workman 
neglect lo 
perform work 
for which he 
has received 
advance. 


Magistrate 
may order 
repayment 
of advance 
or ])erform- 
ance of 
contract. 


(Eecbived the assent of the GtOVERNOR-GeNERAL 
ON THE 4th May 1859.) 

An Act to 'proviAe for tlve punishment of breaches of contract 
by Artificers, Worhmen and Labourers in certain cases. 

Whereas mucli loss and inconvenience sustained by manu- 
facturers, tradesmen and others in the several I^residency- 
towns of Calcutta, Madras and Bombay, and in other places 
fijom fraudulent breach of contract on the part of artificers, 
worsen and labourers who have received money in advance 
on account of work which they have contracted to perform ; 
and whereas the remedy by suit in the Civil Courts for the 
recovery of damages is wholly insufficient, and it is just and 
proper that persons guilty of such fraudulent breach of con- 
tract should be subject to punishment ; It is enacted as 
follows : — 

1. When any artificer, workman or labourer shall have 
received from any master or employer resident or carrying 
on business in any Presidency town , or in any Station of the 
Settlement of Prince of Wales’ Island Singapore and Malaca 
or from any person acting on behalf of such master or em- 
ployer, an advance of money on account of any work which 
he shall have contracted to perform, or to get performed 
by any other artificers, workmen and labourers, if such arti- 
ficer, workman or labourer shall, wilfully and without law- 
ful or reasonable excuse, neglect or refuse to perform or get 
performed such work accor<hng to the terms of his contract 
such master or employer or any such person as aforesaid may 
complain to a Magistrate of Police ; and the Magistrate 
shall thereupon issue a summons or a warrant, as he shall 
think proper for bringing before him such artificer, workman 
or labourer, 'and, shall hear and determine the case. 

2. If it shall be proved to the satisfaction of the Magis- 
trate that such artificer, w'orkman or labourer has received 
money in advance from the complainant, on account of any 
work, and has wilfully and without lawful or reasonable ex- 
cuse neglected or refused to perform or get performed the 
same according to the terms of his contract, the Magistrate 
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Sections 3 - 5 . 

sliall at the option of the complainant, either order such 
irtificer, workman or labourer to repay the money advanced, 
3 r such part thereof as may seem to the Magistrate 
just and proper, or order him to perform, or get performed, 
3 uch work according to the terms of his contract ; 

And, if such artificer, workman or labourer shall fail to 
3omply with the said order, the Magistrate may sentence him 
to be imprisoned with hard labour for a term not ex- 
seeding three months, or, if the order be for the repayment 
sf a sum of money, for a term not exceeding three months, 
sr until such sum of money shall be sooner repaid : 

Provided that no such order for the repayment of any 
money shall, while the same remains unsatisfied, deprive the 
3omplainant of any civil remedy by action or otherwise 
tsrhich he might have had but for this Act. 

3 . When the Magistrate shall order any artificer, 
sYorlcman, or labourer to perform or get performed any work 
according to the terms of his contract, he may also at the 
request of the complainant require such artificer, workman 
3r labourer to enter into a recognizance with sufficient 
security for the due performance of the order ; and, in de- 
fault of his entering into such recognizance or furnishing such 
security to the satisfaction of the Magistrate, may sentence 
liim to be imprisoned with hard labour for a period not exceed- 
ng three months. 

4 . The word “ contract,” as used in this Act. shall 
jxtend to all contracts and agreements whether by deed, or 
written or verbal, and whether such contract be for a term 
3ertain, or for specified work, or otherwise. 

5 . This Act may be extended by the Governor-General 
3f India in Council, or by the Executive Government of any 
Presidency or place, to any place within the limits of their 
respective jurisdictions. In the event of this Act being so 
extended, the powers hereby vested in a Magistrate of Police 
shall be exercised by such officer or officers as shall be special- 
ly appointed by Government to exercise such powers. 


Penalty if 
workman fa'l 
to comply 
with order. 


Maj^istratc 
may require 
workman 
to give 
security for 
duo perfor- 
mance of 
order. 


To what 
contracts 
Act extend®. 


Act may bo 
extended by 
Uevernment. 




ACT X— 1865]. 




ACT No. X OF 1865. 


Notification hy the Government of India, loreign \De'pcvrt}mnl 
No. 203, Judicial, dated Simla, the 2Zrd Jtdy 1868. 

His Excellency tlie Viceroy and Governor-General in 
Council is pleased to extend Act X of 1866 (The Indian 
Succession Act) to the Territories of Mysore. Under Sec- 
tion 332, His Excellency in Council is pleased to exempt 
from the operation of the Act all Native Christians in the 
Mysore Territories. 
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CONTENTS. 

PAET I. 
Prbuminary. 


Sections. 

1. Short title. 

2. Act to constitute law of British India in cases of intestate or testa- 

mentary succession. 

3. Interpretation-clause. 

4. Interests and powers not acquired nor lost by marriage. 

PAET II. 

Of Domicile. 

6. Law regulating succession to deceased person’s immoveable and 

moveable property, respectively. 

6 One domicile only affects success on to moveables. 

7. Domicile of origin of person of legitimate birth. 

8. Domicile of origin of illegitimate child. 

9. Continuance of domicile or origin. 

10. Acquisition of new domicile. 

11. Special mode of acquiring domicile in British India. 

12. Domxile not acquired by residence as representative of foreign 
Government, or as part of his family. 

13. Continuance of new domicile. 

14. Minor’s domicile, 

15. Dom'cile acquired by woman on marriage. 

16. Wife’s domicile during marriage. 

17. Minor’s acquisition of new domicile. 

18. Lunatic’s acquisition of new domicile. 

19. Succession to moveable property in BritisJi India, in absence of 
proof of domicile elsewhere. 


PAET III. 

Of Consanguinity. 

c 

20. Kindred^ or consanguinity. 

21. Lineal consanguinity. 

22. Collateral consanguinity. 

23. Persons held for purpose of succession to be similarly related to 

deceased. 

24. Mode of computing degrees of kindred. 
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PART IV. 

Of Intestacy. 

Sections. 

25. As to what property deceased considered to have died intestate. 

26. Devolution of such property. 

27. Where intestate has left widow and lineal descendants, or widow 

and kindred only, or widow and no kindred. 

28. Where intestate has left no widow, and where he has left no kindied. 


PART V. 

Oe the Distribution oe an Intestate’s Property. 

(a) Where he has left linml desce)i(la)hts. 

29. Rules of distribution. 

30. Where intestate has left child or children only. 

31. Where intestate has left no child, but grandchild or grandchildren. 

32. Where intestate has left only great-grandchildren or remoter 

lineal descendants. 

33. Where intestate leaves lineal descendants not all in same degree 

of kindred to him, and those through whom the more remote 
descend are dead. 

(6) Where the hitestaie lim left m litieal descendants, 

34. Rules of distribution where intestate has left no lineal descendants. 

35. Where intestate’s father living. 

36. Where intestate’s father dead, but his mother, brothers ands'sters 

living. 

37. Where intestate’s father dead, and his motlier, a brother or sister 

and children of any deceased brother or sister, living. 

38. Where intestate’s father dead, and his mother and children of any 

deceased brother or sister living. 

39. Where intestate’s father dead, but his mother living and no 

brother, sister, nephew or niece. 

40. Where intestate has left neither lineal descendant, nor father nor 

mother. 

41. Where intestate has left neither lineal d<3sccndant, nor parent, 

nor brother, nor sister. 

42. Children’s advancements not brought into ]\olchpot. 

PART VI. 

Oe the Epebct oe Marriage and Marriage-settlementi^on Property 

43. Rights of widower and w'dow respectively. 

44. Effect of marriage between person domiciled and one not domiciled 

in British India. 

45. Settlement of minor’s property in contemplation of marriage. 
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PA£T VII. 

Of Wells and Codicils. 


Sbotions. 

46. PersoDS capable of making wills. 

47. Testamentary guardian. 

48. Will obtained by fraud, coercion or importunity. 

49. Will may be revoked or altered. 

PAET VIII. 

Of the Edtjoation of unpbivileobd Wills. 

50. Execution of imprivileged wills. 

61. Incorporation of papers by reference. 

PART IX. 

Of PBiviLEaED Wills. 


52, Privileged will. 

63. Mode of making, and rules for executing, privileged wills. 

PART X. 

Of the Attestation, Revocation, Alteration and Revival of Wills. 
54. EfEect of gift to attesting witness. 

66. Witness not disqualified by interest or by being executor. 

56. Revocation of will by testator’s marriage. 

Power of appointment defined. 

57. Revocation of imprivileged will or codicil. 

58. Efiect of obliteration, interlineation or alteration in unprivileged 

will. 

59. Revocation of privileged will or codicil. 

60. Revival of unprivileged will. 

Extent of revival of will or codicil partly revoked and afterwards 
wholly revoked. 


PART XI. 

Of the Construction of Wills. 

61. Wording of will. 

62. Inqtdiies to determine questions as to object or subject of wills. 

63. Misnomer or misdescription of object. 

64. When words may be supplied. 

66. RejSbtion of erroneous particulars in description of subject. 

66. When pai^ of description may not be rejected as erroneous. 

67. Extriasio evidence admissible in case of latent ambiguity. 

68. Extrinsic evidence inadmissible in oases of patent ambiguity or 

defidency. 

G9. Meaning of clause to be collected from eutii-e will. 

70. When words may be understood in restricted sense, and when in 
sense wider than usual. 
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Sections. 

71 . Wiich of two possible constructions preferred. 

72. No part rejected, if it can be reasonably construed. 

73. Interpretation of words repeated in difEerent parts of will. 

74. Testator’s intention to be effectuated as far as possible. 

75. The last of two inconsistent clauses prevails. 

76. Will or bequest void for uncertainty. 

77. Words describing subject refer to property answering description 

at testator’s death. 

78. Power of appointment executed by general bequest. 

79. Implied gift to objects of power in default of appointment. 

80. Bequest to heirs,” etc., of particular person without qualify- 

ing terms. 

81. Bequest to ‘‘ representatives,” etc., of particular person. 

82. Bequest without words of limitation. 

83. Bequest in alternative. 

84. Effect of words describing a class added to bequest to a person. 

85. Bequest to class of persons under general description only. 

86. Construction of terms. 

87. Words expressing relationship denote only legitimate relatives, or, 

failing such, relatives reputed legitimate. 

88. Eules of construction where will purports to make two bequests 

to same person. 

89. Constitution of residuary legatee. 

90. Property to which residuary legatee entitled. 

91. Time of vesting of legacy in general terms. 

92. In what case legacy lapses. 

93. Legacy does not lapse if one of two joint legatees die before testa- 

tor. 

94. Effect of words showing testator’s intention to give distinct shares. 

95. When lapsed share goes as undisposed of. 

96. When bequest to testator’s child or lineal descendant does not 

lapse on his death in testator’s lifetime. 

97. Bequest to A for benefit of B does not lapse by A’s death. 

98. Survivorship in case of bequest to described class. 

PAET XTT. 

Op void Bequests. 

99. Bequest to person by particular description, who is not in existence 

at testator’s death. 

100. Bequest to person not ih existence at tostator’o death, subject to 

prior bequest. 

101. Eule against perpetuity. 

102. Bequest to a class, some cf whom may come under rul^s in sections 

100 and 101. 

103. Bequest to take effect on failure of bequest void under section 

100, 101 or 102. 

104. Effect of direction for accumulation. 

105. Bequest to religious or charitable uses. 
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PAET XIII. 

Opthe Vestivg op Leoaotes. 

]06. Date of vesting of legacy when payment or possession postponed. 

107. Date of vesting when legacy contingent upon specified uncertaia 

event. 

108. Vesting of interest in beque'jt to such members of a class as shall 

have attained particular age. 

PART XIV. 

Op Onerous Requests. 

109. Onerous bequest. 

110. One of twosepara'e and independent be:juest3 t) sam'^ person 

may be accepLe 1, and the other refused. 

PART XV. 

Op Contingent Requests. 

111. Request couuingent upon specified uncertain event, no time being 

mentioned for its occurrence. 

112. Request to such of certain persons as shall be surviving at some 

period not specified. 

PART XVT. 

Op Conditional Requests. 

113. Request upon impossible condition. 

114. Request upon illegal or immoral condition. 

115. Fulfilment of condition precedent to vesting of legacy. 

116. Request to A and, on failure of prior bequest, to R. 

117. When second bequest not to take effect on failure of first. 

118. Request over, conditional upon happening or not happening of 

specific uncertain event. 

119. Condition must be strictly fulfilled, 

120. Orig’nal bequest not affected by invalidity of second, 

121 Request conditioned that it shall cease to have effect in case speci- 
fied uncertain event shall happen or not happen. 

122. Such condition must not be invalid under Section 107. 

123. Result of legatee rendering impossible or indefinitely postpon- 

ing act for which no time specified, and on non-performance 
of which subject matter to go over. 

124. Performance of coniition, precedent or subsequent, within speci- 

fic^ time. 

Further tiro^ in case of fraud. 

• PART XVII. 

Op Requests with Directions as to Application or Enjoyment. 

125. Direction that fun! bo employed in particular manner following 

absoluie bequest of same to or for benefit of any persoii, 

126. Direction that mode of enjo 5 anont of absolute bequest is to bo 

restricted to secure specified benefit for legatee. 

127. Request of fund for certain "purposes, some of which cannot be 

fulfilled. 
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PART XVIII. 

Of Bequests to an Executor. 

Sections. 

128. Legateo named as executor cannot take unless ho shows intention 

to act as executor. 

PART XIX. 

Op Specific Legacies. 

129. Specific legacy defined. 

X30. Bequest of sum certain where stocks, etc., in which invested, are 
described. 

131 Bequest of stock where testator had, at date of will, equal or greater 
amount of stock of same kind. 

132. Bequest of money where not payable until part of testator’s pro- 

})fcrty disposed of in certain way. • 

133. Whene enumerated articles not deemed specifically bequeathed. 
131. Retenbion, in form, of specific bequest to several persons in suc- 
cession. 

136. Sale and investment of proceeds of property bequeathed to two 
or more persons in succession. 

136. Where deficiency of assets to pay legacies, specific legacy not to 

abate with general legacies. 

PART XX. 

Of Demonstrative Lbgaoies. 

137. Demonstrative legacy defined. 

138. Order of payment when legacy directed to be paid out of fund 

subject of specific legacy. 

PART XXI. 

Of Ademption of Legacies. 

139. Ademption explained. 

140. Non-aderaption of demonstrative legacy. 

141. Ademption of specific bequest of right to receive something from 

third party. 

142. Ademption ^ro tanto by testator’s receipt of part of entire thing 

specifically bequeathed. 

143. Ademption pVo by testator’s rocei])t of portion of entire fund 

of which portion has been sf)eoifioally bequeathed. 

144. Order of payment where portion of fund sp^ifically bequeathed 

to one legateo, and legacy charged on same feind to another, 
and .testator having received portion of that fund, remainder 
insufficient to pay both legacies. 

145. Ademption where stock, specifically bequeathed, doei> not exist i.t 

testator’s death. 

146 Ademption pro tayiio where stock, specifically bequeathed, exists 
• in pa it only at testator’s death. 
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Sections. 

1 17. Non-ademption of specific be juest of goods desoribo I as c >nneciftd 
with certain place, by reison of roiu>val. 

]4S. When removal of thing l)eqiieathol does not constitute ademp 
tioH. 

149. When thing bequeithed i,; a valuable to be received by testator 

from third person ; an 1 testator himself, or his representative, 
receives it. 

150. Change by operation of law of subject of specific bequest bet'ween 

date of will an 1 testator’s death. 

151. Change of subject without tf'stator’s knowledge. 

152. Stock specifically bequeathed, lent to third party on condition 

that it be loplaced. 

163. Stock specificall)^ bequeathed, sold but replaced and belonging to 

testator at hi*^ death. 

PAET XXII. 

Op the Payment op Liabilities in respect op tub Subject op 

A Bequest. 

164. Non-liability of executor to exonerate specific legatees. 

166. Completion of testator’s title to things bequeathed to be at cost of 
his estate. 

166. Exoneration of legatee’s immoveable property for which land- 

revenue or rent payable periodically. 

167. Exoneration of specific legatee s stock in Joint Stock Company. 

PART XXIII. 

Op Bequests op things described in General Terms. 

1 68. Bequest of thing described in general terms. 

PART XXIV. 

Op Bequests op the Interest or Produce op a Fund. 

169. Bequest of interest or produce of fund. 

PART XXV. 

Op Bequests op Annuities. 

160. Annuity ^created by wiU payable for life only unless contrary in 

tention appears by ^1. 

161. Period of vesting where will directs that annuity be provided 

out of proceeds of property, or out of property generally, or 
where money bequeathed to be invested in purchase of annuity. 

162. Abatement of azmuity. 

163. Where gift of annuity, and residuary ^ft, whole annuity to be 

first satisfied. 
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PAST XXVI. 

Of Lsoaoies to Cbebitobs and Pobtionebs. 

164. Oreditoi jprimafaoie entitled to legacy as well as debt. 

165. Child <prima fade entitled to legacy as well as portion. 

166. No ademption by subseq^nent provision for legatee. 

PART xxvn. 

Ob Election. 

167. Gircmnstances in which election takes place. 

168. Devolntion of interest relinquished by owner. 

169. Testator’s belief as to his ownership immaterial. 

170. Bequest for man’s benefit how regarded for purpose of election. 

171. Person deriving benefit indirectly not put to election 

172. Person taking in individu^ capacity under wiU, may in otfaer> 

character elect to take in opposition 

173. When acceptance of benefit given by will constitutes election to 

take imder 

17 4. Presumption arising from enjoyment by legatee for two years. 

176. Confirmation of bequest by act of legatee. 

176. When testator’s representatives may call upon legatee to elect. 
Efieot of non-compliance. 

177. Postponement of Section in case of disability. 

PART xxvni. 

Ob Gibts in Contemplation ob Death. 

178. Property trmisferable by gift made in contemplation of death. 

'If^en gift said to be made in contemplation of death. 

Such gift resumable. 

Wlien it fails. 


PART XXIX, 

Ob cbant ob Pbobate and Lettebs ob Administbation. 

179. Character and property of executor or administrator as such. 

180. Administration with copy annexed of authenticated copy of will 

proved abroad. 

181. Probate only to appointed executor. 

182. Appointment express or implied, 

183. Persons to whom probate caimot be granted. 

184. Grant of Probate to several executors simultfAeously or at difE- 

rent times. • 

186. Separate probate of codicil discovered after grant of probate. 
Procedure when different executors appointed by codicil. 

186. Accrual of representation to surviving executor. 

187. “Rig ht as executor or legatee when established. 

188. Effect of probate. 

189*. To whom admimstration may not be granted. 


D 
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Seoxions. 

190. Biglit to intestate’s property when estahlished. 

191. Efieot of lettora of adnunistration. 

192. Aets not validated by administration. 

193. Gbrant of admimstration where executor has not renounced. 
Exception. 

194. Eorm and effect of renunciation of executorship. 

195. Procedure where executor renounces or fails to accept within 

time limited. 

196. Grant of administration to universal or residuary legatee. 

197. Bight to administration of representative of deceased residuary 

legatee. 

198. Grant of administration where no executor, nor residuary legatee, 

nor representative of such legatee. 

199. Citation before grant of administration to legatee other than 

universal or residuary. 

200. Order in which coimeoiions entitled to administer. 

201. Administration to widow utdess Court see cause to exclude her. 

202. Asaodation with widow in administration. 

203. Administration where no widow, or widow excluded. 

Proviso. 

204. Title of hindered to administration. 

206. Bight of widower to administration of wife’s estate 

206. Grant of administration to creditor. 

207. Administration where property left in British India. 

PABT XXX. 

Of Limited Geamts. 

(a) Ghrwnts United in DuraHon. 

208. Probate of copy or draft of lost wUl. 

209. Probate of contents of lost or destroyed will. 

210. Probate of copy where originsl exists. 

211. Adminisixation until will produced. 

(b) Grants for ihe use amd BenefU of oihers having Right. 

212. Administration, with will annexed, to attorney of absent execu- 

tor. 

213. Administration with, will annexed, to attorney of absent person, 

who, if present, would be entitled to administer. 

214. Administration to attorney of absent person entitled to administer 

in case of intestacy. 

215. Administration during minority of sole executor or residuary 

legatee. 

216 .Vdmi^istration during minority of several executor! or residuary 
legatees^ 

217. Administration for use and benefit of lunatic jus hdbem. 

218. Administralion pendente Ute. 

(c) For Special Purposes. 

219- Probate limited to purpose specified in will. 

220. Administration, with will annexed, limited to particular purpose. 

221. Administration limited to property in which person has bmieficial 

interest. 
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222. Adaunistration lindted to suit. 

223. Adnumstration linuted to purpose of becoming party to suit to 

be brought against adnui^trator. 

224. Aministration linuted to collection and preservation of^deceased’s 

property. 

225. Appointment^ as adniinistrator, of person other than one who 

under ordinary circumstances would be entitled to adminis- 
tration. 


(d) OravAs with Excerption. 

226. Probate or administration with will annexed^ subject to exception. 

227. Adiuimstration with exception. 

(e) QfwrAs of the Best, 

228. Probate or administration of rest. 

(/) Grants of Effeds unadministered, 

229. Grant of efiects unadministered. 

230. Buies as to grants of e&cts unadminisiered. 

231. Administration when limited grant expired, and still some part of 

estate unadministered. 

(gf) Alteration in Grants, 

232. What errors may be rectified by Court. 

233. Procedure where codicil discovered after grant of administration 

with will annexed, 

(A) BevoccAion of Grants, 

234. Kevocation or annulment for just cause. 

Just cause.” 

PART XXXI. 

Of the Pbaotiob in gbantino and eevoking Probates and 
Letters of Adminiotration. 

236. Jurisdiction of District Judge in granting and revoking probates, 
etc. 

236. District Judge’s powers as to grant of probate and administration. 

237. District Judge may order person to produce testamentary papers! 

238. Proceedings of District Judge’s Court in relation to probate and 

administration. • 

239. When and how District Judge to interfere fer protection of pro- 

perty. 

240. When probate or administration may be granted by District 

Judge. 

241. Disposal of application made to Judge of district in which deceased 

had no fixed abode. 

242. Conclusiveness of probate or letters of administration. 

243. Conolusiveness of application for probate or administration, if 

properly made and verified. - ^ 

. ‘ d2 
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244. 

246. 

246. 

247. 

248. 

249. 
260, 


251. 


SthatcMes^to^ationofwmtoboa^^^ 

Verification of translation bj person other than Court translator. 
Petition for letters of administration. _ 

Petition for probate or administration to be siped and verified. 
Verification of petition for probate, by one vni^ to will. 
Punislimont for false averment in petition or declaration. 

District Judge may examine petitioner in person, require further 
evidence, and issue citations to inspect proceedings. 

Publication of citation. i • • x- 

Caveats against grant of probate or administration. 


262. Form of caveat. 

263. After entry of caveat, no proceedmg taken on petition until after 

notice to caveator. , . . 

264. Grant of probate to be under seal of Court. 

Form of suob grant. 

266. Grant of letters of administration to be under seal of Court. 


Form of such grant. 

266. Administration-bond. 

267. Assignment of administration-bond. 

268. Time for grant of probate and administration. 

269. Filing of orignial wills of which probate or administration with will 

annexed granted. 

260. Grantee of probate or administration alone to sue, etc,, until same 

revoked. 

261. Procedure in contentious cases. 

262. Payment to executor or administrator before probate or adminis- 

tration revoked. 

Bight of such executor or administrator to recoup himself. 

263. Appeals from orders of District Judge. 

264. Concurrent jurisdiction of High Court. 


PAET XXXII. 

Op Exbctjtobs of theib owu WnoiTa, 

266. Executor of his own wrong. 

266. Liability of executor of his own wrong. 


PABT xxxin. 

Or TBB POWBBS OP AN ExEOUTOB OB AdiDNISTBATOB. 

267. In ieB])pot of causes of action surviving deceased, and rents due 

at death, 

268. Demands and rights of action of or against deceased survive to 

and Sgmnst executor or administrator. 

269. Power of executor or administrator to dispose of property. 

270. Purchase by executor or administrator of deceased’s property. 

271. Powers of several executors or administrators exeroisoable by one. 

272. Survival of powers on death of one of several executors or ad- 

nunistrators. 

273. Powers of administrator of e&ctii unadministeied. 
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274. Powers of adiaioistrator during minority. 

276. Powers of married executrix or administratrix. 


PlUT XXXIV. 

Of the Duties of an Exeoutob ob Administbatob. 

276. As to deceased’s funeral. 

277. Inventory and account. 

278. As to property of, and debts owing to, deceased. 

279. Expenses to be paid before all debts. 

280. Expenses to be paid next after sucli expenses. 

281 . Wages for certain services to be next paid, and then other debts. 

282. Save as aforesaid, all debts to be paid equally and rateably. 

283. Application of moveable property to payment of debts, where 

domicile not in British India. 

284. Creditor paid in part under section 283 to bring payment into ac- 

count before sharing in proceeds of immoveable property. 

285. Debts to be paid before legacies. 

286. Executor or administrator not bound to pay legacies without 

indemnity. 

287. Abatement of general legacies. 

Executor not to pay one legatee in preference to another. 

288. Non-abatement of specific legacy when assets sufficient to pay 

debts. 

289. Eight under demonstrative legacy, when assets, sufficient to 

pay debts and necessary expenses. 

290. Eateable abatement of specific legacies. 

291. Legacies treated as general for purpose of abatement. 


PAET XXXV. 


Of the Exeoutob’s Assent to a Legacy. 

292. Executor’s assent necessary to complete legatee’s title. 

293. Effect of executor’s assent to specific legacy. 

Nature of assent. 

294. Conditional assent. 

296. Absent of executor to his own legacy. 

Implied assent. 

296. Effect of executor’s assent. 

297. Executor when to deliver legacies. 

PAET XXXVI. 

r 

Of the Payment and Apfobtionment of Aijnuitibs. 

298. Commencement of annuity w'hen no time fixed by will. 

299. When annuity, to be paid quarterly or monthly, first falls due. 

300. Dates of succesrive pajunents when first payment directed to be 

made within given time, or on day certain. 

Apportionment where aimuitant dies between times of payment. 
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PAET XXXVII. 

Of the Investment oe Funds to provide for Legacies. 

801. Investment of stun bequeathed where legacy, not specific, given 
for Efe. 

302. Investment of general legacy, to be paid at future time. 
Intermediate interest. 

803. Procedure when no fund charged with, or appropriated to, annuity. 
304. Transfer to residuary legatee of contingent bequest. 

306. Investment of residue bequeathed for life, without direction to 
invest in particular securities. 

306. Investment of rensidue bequeathed for life, with direction to invest 

in specified securities. 

307. Time and manner of conversion and investment. 

Interest payable until investment. 

''308. Procedure where minor entitled to immediate payment or posses- 
sion of bequest, and no direction to pay to person on his behalf. 

PART XXXVIII. 

0F THE Produce and Interest of Legacies. . 

309. Legatee’s title to produce of specific legacy. 

310. Re^duary legatee’s title to produce of residuary fund. 

311. Interest when no time fixed for payment of general legacy. 

312. Interest when time fixed. 

313. Rate ol interest. 

314. Uo interest on arrears of annuity within first year after testator’s 

death. 

315. Interest on sum to be invested to piodiico annuity. 

PART XXXIX. 

Of the Refunding of Legacies. 

316. Refund of legacy paid under Judge’s orders. 

317. No refund if paid voluntarily. 

318. Refund when legacy has become due on poiformance of condition 

within further time allowed under section 124. 

319. When each legatee compellable to refund in proi)ortion. 

320. Distribution of assets. 

Creditor may follow assets. 

321. Creditor maj' call upon legatee to lefund. 

322. When legatee, not satisfied or compelled to refund under section 

321, cannot oblige one paid in fuU to lefund. 

323. When unsatisfied legatee must first proceed against executor, if 

solvent. 

324. Limit to lefunding of one legatee to another. 

325. Refunding to be without interest. 

'826. Residue-after usual payments to be paid to residuary legatee^ 
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PAKT XL. 

O; THB LlABHiinr OV an ExBCUITOB OB ADMmiSXBAXOB FOB 
DI)VASXA.I10N. 

327. Liability of ezeoutcn; oi administrator for devastation : 

328. for neglect to get in any part of property. 

PART XLI. 

MiSOBLLAinEiOUS. 


mi 

331. Succession to property of Hindus, etc., and oeitiun will, intestacies 

and marriages not afieoted. 

332. Power of Oovemor-General in Coundil to exempt any race, sect 

or tribe in British India from operation of Act. * 

SCHEDULE. [SepeM.] 
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Preamble, 


Short Title” 


Act to comsti* 
fcute law of 
British India 
in cases of 
intestate or 
testamentary 
succession. 

Interpreta* 
tion clause. 

Number. 

Gender. 


« Person.” 


“Year.” 

“Month.” 

“ Immove- 
able proper- 
ty. 

“ Moveable 
property.” 


^LAOT X 


ACT No. X OF 1866. 

(Eeoeiyed the assent of the GtOVBRNOR-GeNEEAL 
ON THE 16th March 1865.) 

An Act to amend cmd define the Law of Intestate and Testa- 
mentary Succession vn British India. 

Whereas it is expedient to amend and define the rules 
of law applicable to Litestate and Testamentary Succession 
ki British India ; It is enacted as follows : — 

PABT I. 

Preliminary. 

1. This Act may be cited as “ The Indian Succession 
Act, 1865.” 

2. Except as provided by this Act or by any other law 
for the time being in force, the rules herein contained shall 
constitute the law of British India applicable to aU cases of 
intestate or testamentary succession. 

3. in this Act, unless there be something repugnant 
in the subject or context— 

Words importing the singular number include the plural : 
words importing the plural number include the singular ; 
and words importing the male sex include females : 

Interjyretation. 

“Person” includes any company or association, or 
body of persons, whether incorporated or not : 

“ Year ” and “ month ” respectively mean a year and 
month reckoned according to the British Calendar ; 

“ImmSvea]?le property” includes land, incorporeal 
tenements and things attached to the earth, or permanently 
fastened to anything which is attached to the earth : 

“ Moveable property ” means property of every descrip- 
tion except immoveable property : 

“ Province ” includes any division of British India 
having a Court of the last resort : 


“ Province,” 
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Sections 3-6. 

“ Britisli India ” means tlie territories wHcli are or may 
become vested in Her Mejesty or ber successors by tbe 
Statute 21 and 22 Vic., Cap. 106, other than the Settlement 
of Prince of Wales’ Island, Singapore and Malacca. 

“ District Judge ” means the Judge of a principal 
Civil Court of original jurisdiction : 

“ Minor ” means any person who shall not have com- 
pleted the age of eighteen years, and “ minority ” means 
the status of such peison ; 

“ Will ” means the legal declaration of the intentions 
of the testator with respect to his property, which he desires 
to be carried into effect after his death : 

“ Codicil ” means an instrument made in relation to a 
will, and explaining, altering or adding to its dispositions. 
It is considered as forming an additional part of the will : 

“ Probate ” means the copy of a will certified under the 
seal of a Court of competent jurisdiction, with a grant of 
administration to the estate of the testator : 

“ Executor ” means a person to whom the execution 
of the last will of a deceased person is, by the testator’s 
appointment, confided : 

“ Administrator ” means a person appointed by com- 
petent authority to administer the estate of a deceased per- 
son when there is no executor : 

And in every part of the British India to which this 
Act shall extend, “ Local Govemnaent ” shall mean the per- 
son authorized by law to administer executive Govern- 
ment in such part ; and 

“ High Court ” shall mean the highest Civil Court of 
appeal therein. 

4. No person shall, by marriage, acquire any interest 
in the property of the person whom he or she marries, nor 
become incapable of doing any act in respect of his or her 
own property, which he or she could have done if unmarried. 


PART II. 

Ox Domitile. ^ 

5. Succession to the immoveable property in British 
India of a person deceased is regulated by the law of British 
India, wherever he may have had his domicile at the time 
of his death. 


“Bniish 

India." 


“ District 
Judge.” 

” Minor.” 

“ Minority.” 

” Will.” 


” Codicil.” 


“ Probate.” 


“ Executor.” 


” Adminis- 
trator.” 


“Local 

Government” 


“High 

Court.” 

Interests 
and powers 
not acquired 
nor lost by 
marriage. 


Law regula- 
ting succes- 
sion to 
deceased 
person’b im- 
moveable 
and movea- 
ble property 
respectively. 



One domicile 
only affecib 
succession 
to moveables. 

Domicile of 
origin of 
person of 
legitimate 
birth. 


Domicile of 
origin of 
illegitimato 
cliild. 

Continuanco 
of domicile of 
origin. 

Acquisition 
of new domi- 
cile. 
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Sections 6 - 10 . 

Succession to the moveable property of a j)erson 
deceased is regulated by the law of the country in which he 
had his domicile at the time of his death. 

Illustration. 

(а) A, having his domicile in British India, dies in France, leaving 
moveable property in France, moveable property in England, and property 
both moveable and immoveable, in British In6da. The snooession to the 
whole is regulated by the law of British India. 

(б) A, an Englishman, having his domicile in France, dies in Bri- 
tish India, and leaves property, both moveable and immoveable, in Bri- 
tish India. The succession to the moveable property is regulated by 
the rules which govern, in France, the succession to the moveable property 
of an Englishman dying domiciled in France, and the succession to the 
immoveable property is regulated by the law of British India. 

6 . A person can only bave one domicile for the purpose 
of succession to his moveable property. 

7. The domicile of origin of every person of legitimate 
birth is in the country in wmch at the time of his toth his 
father was domiciled, or, if he is a posthumous child, in the 
country in which his father was domiciled at the time of the 
father’s death. 


niustraUon. 

At the time of the birth of A, his father was domioEed in England. 
A’s donucUe of origin is in England, whatever may be the cotmtry in whioh 
ho was bom. 

8. The domicile of origin of an illegitimate child is in 
the country in which, at the time of his birth, his mother 
was domioued. 

9. The domicile of oiigiaprevaik until a new domicile 
has been acquired. 

10. A man acquires a new domicile by taking up his 
fixed habitation in a country which is not that of his domicile 
of origin. 

Explanation . — ^A man is not to be considered as having 
taken up^ hie fixed habitation in British India merely by rea- 
son of his residihg there in Her Magjesty’s Civil or Military 
Service, or ia the exercise of any profession or calling. 

lUuitraMon. 

(a) A, whose domicEe of origin is in England, proceeds to British 
India, where he settles as a barrister or a merchant, intending to reside 
there during the remainder of his life. His domicEe is now in British In^a. 
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(6) A, wiose domicile is in England, goes to Austria, and enters 
the Austrian service intending to remain in that service. A has acquired 
a domicile in Austria. 

(c) A, whose domicile of origin is in Erance, comos to reside in 
British India under an engagement with the British Indian Government 
for a certain number of years. It is his intention to return to France at 
the end of that period. He does not acquire a domicile in Brtiah India. 

(d) A, whose domicile is in England, goes to reside in British India 
for the purpose of winding up the affairs of a partnership which has been 
dissolved, and with the intention of returning to England as soon as that 
purpose is accomplished, fie does not by such residence acquire a domi- 
cile in British India, however long the residence may last. 

(e) A, having gone to reside in British India under the circumstan- 
ces mentioned in the last preceding illustration, afterwards alters his 
intention, and takes up his ffxed habitation in British India. A has ac- 
quired a domicile in British India. 

(/) A, whose domicile is in the French Settlement of Chandeinagore^ 
is compelled by poUtioal events to take refuge in Calcutta, and resides in 
Calcutta for many years in the hope of such political changes as may 
enable him to return with safety to Ohandernagore. Ho does not by such 
residence acquire a domicile in British India. 

. (g) A, having come to Calcutta under tho circumstances stated in 

the last preceding illustration continues to reside there after such political 
changes have occurred as would enable him to return with safety to 
Ohandernagore, and he intends that his residence in Calcutta shall be per- 
manent. A has acquired a domicile in British India. 

11. Any person may acquire a domicile in British 
India by making and depositing in some ofl&ce in British In^a 
(to be toed by the Local Government) a declaration in writing 
under his hand of his desire to acquire such domicile, provi- 
ded that he shall have been resident in British India for one 
year immediately preceding the time of his making such 
declaration. 

12. A person who is appointed by the Government of 

one country to be its ambassador, consul or other represen- 
tative in another country, does not acquire a domicile in 
the latter country by reason only of residing there in pursu- 
ance of his appointment ; nor does any other person acquire 
such domicile by reason only of residing with him as part 
of his family or as a servant. ^ 

13. Anew domicile continues until the^ormer domicile 
has been resumed, or another has been acquired. 

14. The domicile of a minor follows the domicile of 
the parent from whom he derived his domicile of origia. 

Exception . — The domicile of a minor does not change 
with that of his parent, if the minor is married or holds any 
office or employment in the Service of Her Majesty, or has 


Special moi 
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[act k 

Sections 16 - 21 . 

set up, witli the consent of the parent, in any distinct busi- 
ness. 

15. By marriage a woman acquires the domioile of her 
husband, if she had not the same domioile before. 

16. The wife’s domicile during the marriage follows 
the domicile of her husband. 

Exception . — ^The wife’s domicile no longer follows that 
of her husband if they be separated by the sentence of a 
competent Court, or if the husband is undergoing a sentence 
of transportation. 

17. Except in the cases above provided for, a person 
cannot during minority acquire a new domicile. 

o 

18. An insane person cannot acquire a new domicile in 
any other way than by his domicile following the domicile 
of another person. 

19. If a man dies leaving moveable property in British 
India, in the absence of proof of any domicile elsewhere, 
succession to the property is regulated by the law of British 
India. 


PART III. 

Ob’ Consanguinity. 

20. Kindred or consanguinity is the connexion or 
relation of persons descended from the same stock or com- 
mon ancestor. 

21. Lineal consanguinity is that which subsists between 
two persons, one of whom is descended in a direct line from 
the other, as between a man and Ids father, grandfather and 
^at-grandfather, and so upwards in the mrect ascending 
line ; or between a man, his son, grandson, great-grandson, 
and so do^nwsi^ds in the direct descending line. 

Every generation constitutes a degree ; either ascend- 
ing or descending. 

A man’s father is related to him in the first degree, and 
so likewise is his son ; his grandfather and gran^on in the 
second degree ; his great-grandfather and great-grandson 
in the third. 
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Seefions 22-24. 

22. Collateral consangiimity is tliat wMch. subsists 
between two persons wbo are descended feom the same stock 
or ancestor, but neither of whom is descended in a direct line 
from the other. For the purpose of ascertaining in what 
degree of Idndred any collateral relative stands to a person 
deceased, it is proper to reckon upwards from the person 
deceased to the common stock, and then downwards to the 
collateral relative, allowing a degree for each person, both 
ascending and descending. 

23. For the purpose of succession, there is no distinc- 
tion between those who are related to a person deceased 
through his father and those who are related to him through 
his mother ; 

nor between those who are related to him by the full 
blood, and those who are related to him by the half blood ; 

nor between those who are actually bom in his lifetime, 
and those who at the date of his death were only conceived 
in the womb, but who have been subsequently bom alive. 

24. In the annexed table of kindred the degrees are 
computed as far as the sixth, and are marked by numeral 
figures. 

The person whose relatives are to be reckoned, and his 
cousin-german, or first cousin, are, as shown iu the table, re- 
lated in the fourth degree ; there being one degree of ascent 
to the father, and another to the common ancestor, the 
grandfather ; and from him one of descent to the imcle, and 
another to the cousin-german ; making in all four degrees. 

A grandson of the brother and a son of the uncle, i.e., 
a great-nephew and a cousin-german, are in equal degree, 
being each four degrees removed. 

A grandson of a cousin-german is in the same degree 
as the grandson of a great uncle, for they are both in the 
sixth degree of kindred. 
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Sections 25*28. 

PAET IV. 

Ob Intestacy. 

25. A man is considered to die intestate in respect of 
all property of whioli lie tas not made a testamentary dis- 
position wliioli is capable of taking efEect. 

Illustrations. 

(а) A has left no will. He has died intestate in respect of the whole 
of his property. 

(б) A Has left a will, whereby he has appointed B his executor ; but 

the will contains no other provisions. A has died intestate in respect 
of the distribution of his property. • 

(c) A has bequeathed bis whole property for an illegal purpose. 
A has died intestate in respect of the distribution of his property. 

(i) A has bequeathed 1,000Z to B and 1,000 the eldest son of C 
and has made no other bequest ; and has died leaving the sum of 2,000Z 
and no other property. C died before A without having ever had a son. 
A has died intestate in respect of the distribution of 

26. Such, property devolves upon the wife or husband 
or upon those who are of the kindred of the deceased, in the 
order and according to the rules herein prescribed. 

Explcmaiion . — The widow is not entitled to the provi- 
sion hereby made for her, if by a valid contract made before 
her marriage she has been excluded from her distributive 
share of her husband’s estate. 

27. "Where the intestate has left a widow, if he has 
also left any lineal descendants, one-third of his property 
shall belong to his widow, and the remaining two-thirds 
shall go to his lineal descendants, according to the rules 
herein contained. 

If he has left no lineal descendant, but has left persons 
who are kindred to him, one-haK of his property shall be- 
long to his widow, and the other half shall go to those who 
are of kindred to him, in the order and according to the 
rules herein contained. • 

If he has left none who are of kindr€d to him, the 
whole of his property shall belong to his widow. 

28. Where the intestate has left no widow, his proper- 
ty shall go to his lineal descendants or to those who are of 
kindred to him, not being lineal descendants, according to 
the rules herein contained : and, if he has left none who 
are Of kindred to him, it shall go to the Crown, 
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PAET V. 


Of the Disteibetion of an Intestate’s Peopebty. 


(a) WJtere he has left lineal Descendcmts. 
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29. The rules for the distribution of the intestate’s 
property (after deducting the widow’s share, if he has left 
a widow) amongst his lineal descendants are as follows : — 

30. Where the intestate has left surviving him a child 
or children, but no more remote liueal descendant through 
a deceased child, the property shall belong to his surviving 
Qhild, if there be only one, or shall be equally divided among 
aU his surviving children. 

31 . Where the intestate has not left surviving him any 
child, but has left a grandchild or grandchildren, and no 
more remote descendant through a deceased grandchild, the 
property shall belong to his surviving grandchild, if there be 
only one, or shall be equally divided among all his surviving 
grandchildren. 


Illustrations. 


(а) A has throe children, and no more ; John, Mary and Henry. 
They all die before the father, John leaving two children, Mary three, 
and Henry four. Afterwards A dies intestate, leaving those nine grand- 
children and no descendant of any deceased grandchild. Each of his 
grand-children shall have one-ninth. 

(б) But if Henry has died, leaving no child, then the whole is equally 
divided between the intestate’s five grandchildren, the children of John 
and Mary. 

(c) A has two children, and no more ; John and Mary. John dies 
before his father, leaving his wife pregnant. Then A dies, leaving Mary 
surviving him, and in due tim .0 a child of John is born. A’s property is 
to be equally divided between Mary and such posthumous child. 


^ere 

intestate 


32. In like manner the property shall go to the surviv- 
unefNmiy ing lineal descendants who are nearest in degree to the in- 
^di^^or-* testate, where they are all in the degree of great grand- 

remoter lineal cMdren toJiim, or are all in a more remote degree, 
descendants. « 


Sstote intestate has left lineal descendants who 

i^^*'iineai do not all stand in the same degree of kindred to him, and 
the persons through whom the more remote are descended 
Xne d4re« from him are dead, the property shall be divided into such a 
to htaf^and ^i^ter of equal shares as may correspond with the number 
those ’ of_the lineal descendants of the intestate who either stood 
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Sections 34—36. 

in the nearest degree of Idndred to Mm at Ms decease, or, 
having been of the like degree of kindred to him, died more remote 
before Mm, leaving lineal descendants who survived him ; 
and one of such shares shall be allotted to each of the lineal 
descendants who stood in the nearest degree of kindred to 
the intestate at Ms decease ; and 

one of such shares shall be allotted in respect of each 
of such deceased lineal descendants ; and 

the share allotted in respect of each of such deceased 
lineal descendants shall belong to Ms surviving oMld or 
children or more remote lineal descendants, as the case may 
be ; such surviving child or children or more remote lineal 
descendants always taking the share wMch his or their 
parent or parents would have been entitled to respectively, 
if such parent or parents had survived the intestate. 


Uku/traUont. 

(а) A bad tbree oMldien, Jobn, Maij and Henry ; John died, 
leaving four oliildren, and Maiy died, leaving one, and Henry alone sur- 
vived the father. On the death of A, intestate, one-third is aliotted 
to Henry, one-third to John’s four children, and the remaining third to 
Mary’s one child. 

(б) A left no child, but left mght ^andchildren, and two children 
of a deceased grandchild. The property is divided into nine parts, one of 
which is allotted to each grandoMd ; and the remaining one-ninth is 
equally divided between the two great grandchildren. 

(o) A has three children, John, Mary and Henry. John dies leav- 
ing four children, one of John’s ohildbren dies leaving two children. Mary 
dies leaving one child. A afterwards dies, intestate. One-third 
of his property is allotted to Hen^; one-third to Mary’s child ; 
and one-third is divided into four parts, one of which is allotted to each 
of John’s three surviving children, and the remaining part is equally 
divided between John’s two grandchildren. 


(6) Where the Intestate has left no ImecA descenda/nts. 


34. Wbere an intestate has left no lineal descendants Rni** 
the rules for the distribution of Ms property (after deduct- 
ing the widow’s share, if he has left a widow) are as follows : — intestate has 

^ ' left no linea 


aescenoanw. 


35. If the mtestate s father be hvmflf, he shall succeed . 

j-r.- ° intestate’s 

to tne property. • fatherKving. 


36. If the intestate’s father is dead, but the intestate’s 
mother is living, and there are also brothers or sisters of the Sther dLd 
intestate living, and there is no child living of any deceased 
brother or sister, the mother and each living brother or sister 
shhll succeed to the property in equal shares, b j^!^***“ 
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Sections 37—39. 


Where 
intestate's 
father dead 
and his 
mother, a 
brother or 
sister, and 
childiran of 
any deceased 
brother or 
sister 
living. 


A dies, intestate, survived by bis mother and two brothers of the 
full-blood, John and Henry, and a sister Mary, who is the daughter of 
his mother, but not of his father. The mother takes one-fourth, each 
brother takes one-fourth, and Mary the sister of half-blood, takes one- 
fourth. 

37. If the intestate’s father is dead, but the intestate’s 
mother is living, and if any brother or sister, and the child or 
children of any brother or sister who may have died in the 
intestate’s lifei^e are also living, then the mother and each 
living brother or sister, and the living child and children of 
each deceased brother or sister, shall be entitled to the pro- 
perty in equal shares, such children (if more than one) tak- 
Eig in equal shares only the shares which their respective 
parents would have taken if living at the intestate’s death. 


Where 
intestate’s 
father dead 
and his 
mother and 
children of 
any deceased 
brother or 
sister living. 


Where 
intestate’s 
father dead 
but his 
mother 
livins and no 
brother, 
sister, 
nephew or 
oteos* 


A, the intestate, leaves his mother, his brothers John and Henry, and 
also one child of a deceased sister Mary, and two children of George, a 
deceased brother of the half-blood, who was the son of his father but not 
of his m,other. The mother takes one-fifth, John and Henry each take 
one-fifth, the child of Mary takes one-fifth, and the two children of George 
^vide the remaining one-fifth equally between them. 

38. If the intestate’s father is dead, but the intestate’s 
mother is living, and the brothers and sisters are all dead 
but all or any of them have left children who survived the 
intestate, the mother and the child or children of each de- 
ceased brother or sister shall be entitled to the property in 
equal shares, such children (if mom than one) taking in equal 
shares only the shares which their respective parents would 
have taken if living at the intestate’s death. 

Illustration, 

A, the intestate, leaves no brother or sister, but leaves his mother and 
one child of a deceased sister Mary, and two children of a deceased brother 
George. The mother takes one-third, the child of Mary takes one-third 
and the childrgn of George divide the remaining one-third equally between 
them. ^ 

39. If ijie intestate's father is dead, but the intestate's 
mother is living, and there is neither brother or sister, nor 
child of any brother or sister of the intestate, the property 
shall belong to the mother. 
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Sections 40—43. 

40. Where the intestate has left neither lineal descen- 
dant nor father nor mother, the property is divided equally 
between his brothers and sisters and the child or children of 
such of them as may have died before him, such children 
(if more than one) taking in equal shares only the shares 
which their respective parents would have taken if living at 
the intestate’s death. 

41. If the intestate left neither lineal descendant, nor 
parent, nor brother, nor sister, his property shall be divided 
equally among those of his relatives who are in the nearest 
degree of kindred to him. 


(a) A, the intestate, Las left a grandfather and a grandmother, 
and no other relative standing in the same or a nearer degree of kindred 
to him. They being in the second degree, will be entitled to the property 
in equal shares, ez(£isive of any uncle or aunt of the intestate, uncles and 
aunts being only in the third degree. 

(b) A the intestate, has left a great grandfather, or great-grand- 
mother, and uncles and aunts, and no other realtive standing in the same 
oranearer degree of kindred to him. All of these being in the third degree 
shall take equal shares. 

(c) A, the intestate, left a great grandfather, an uncle and a 
nephew, but no'rdative standing in a nearer degree of kindred to him. 
All of these being in the third degree ahaU take equal shares. 

(d) Ten children of one brother or sister of the intestate, and one 
child of another brother or sister of the intestate, constitute the class of 
rdatives of the nearest degree of kindred to him. They shall each take 
one-eleventh of the property. 

42. Where a distributive share in the property of a 
person who has died intestate shall be claimed by a child, or 
any descendant of a child, of such person, no money or other 
property which the intestete naay during his life have paid, 
given or settled to, or for the advancement of the child by 
whom or by whose descendant the claim is made, shall be 
taken into account in estimating such distributive share. 

PAET VI. 

Or THE EFFECT OF MaBRIAGE AND MARRIAGE 

Settlements on Propertt. 

43. The husband surviving his wife has the same 
rights in resjpect of her property, if she die intestate, as the 
widow has in respect of her husband’s property, if he die 
intestate. 

. e2 


Where 
intdstijitie hat 
left neither 
lineal 

descendant 
nor father 
nor mother* 


Where 

intestate has 
left neither 
lineal desoen* 
dant, nor 
parent nor 
brother 
Ttor sister. 


Children’s 
advancement 
not to be 
brought into 
hotchpot. 


Rights of 
widower 
and widow, 
respectively* 
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Bffeot of 

marriage 

between 

person 

domiciled 

and one not 

domiciled 

in British 

India. 


Settlement 
of minor's 
property 
in contem« 
plation of 
marri^^e. 


Sections AA—4^. 

44. If a person whose domicile is not in British India 
marries in British India a person whose domicile is ia British 
Bidia, neither party acquires by the marriage, any rights in 
respect of any property of the other party not comprised in 
a settlement made previous to the marriage, which he or she 
would not acquire thereby if both were domiciled in British 
India at the time of the marriage. 

45. The property of a minor may be settle d in contem- 
plation of marriage, provided the settlement be made by the 
minor with the approbation of the minor’s father, or, if he 
be dead or absent from British India, ^vith the approbation 
of the High Court. 

. PART VII. 


Op Wills and Codicils. 

46. Every person of sound mind and not a minor may 
makang wiBi. dispose of his property by will. 

Explamiion . — ^A married woman may dispose by will 
of any property which she could alienate by her own act 
during her life. 

Explanation 2. — Persons who are deaf, Or dumb, or 
blind are not thereby incapacitated for masking a wiQ if they 
are able to know what they do by it. 

Explanation 3. — One who is ordinarily insane may make 
a will during an interval in which he is of soimd mind. 

Explanation 4. — No person can make a will while he is 
in such a state of mind, whether arising from drunkenness, 
or from illness, or from any other cause, that he does not 
know what he is doing. 

Illustrations, 

(a) A can perceive what is going on in his immodiate neighbourhood 
and can answer familiar questions, but has not a competent understand- 
ing as to the nature of his property, or the persons who are of kindred 
to him, or in whose favour it wo^d be proper that he should make his will 
A cannot make a valid will. 

{b) A ftsecutes an instrument purporting to be his will, but he does 
not understand themautre of the instrument nor the efiect of its provisions. 
This instrument is not a valid will. 

(c) A being very feeble and debilitated, but capable of exercising a 
judgment as to the proper mode of disposing of bis property, makes his 
will. This is a valid will. 

Testamen- 47^ ^ father, whatever his age may be, may by will 

guardian. appoint a guardian or guardians for his child during mino- 
rity. 
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Sections 48 — 60 . 

48. A will or any part of a will, the making of wHck 
has been caused by fraud or coercion, or by such importunity or 

as takes away the free agency of the testator, is void. importonityi 

Illustrations. 

{a) A, falsely and knowingly represents to the testator that the 
testator’s only child is dead, or that he has done some undutiful act, 
and thereby induces the testator to make a will in his, A’s, favour ; such 
will has been obtained by fraud, and is invalid. 

(6) A, by fraud and deception, prevails upon the testator to be- 
queath a legacy to him. The bequest is void. 

(c) A, being a prisoner by lawful authority, makes his will. The 
will is not invalid by reason of the imprisonment. 

(d) A threatens to shoot B, or to bum his house, or to cause him to 
be arrested on a criminal charge, uzdess he makes a bequest in favour of 
C. B. in consequence makes a bequest in favour of C. The bequ^ 
is void, the making of it having b(>en caused by coercion. 

(e) A, being of sufficient intellect, if undisturbed by the influence 
of others, to make a wiU, yet being so much under the control of B that he 
is not a free agent, makes a will dictated by B. It appears that he would 
not have executed the will but for fear of B. The will is invalid. 

(/) A, being in so feeble a state of health as to be unable to resist 
importunity, is pressed by B to make a will of a certain purport, and does 
so merely to purchase peace, and in submission to B. The will is invalid. 

(^) A being in such a state of health as to be capable of exercising 
his own judgment and volition, B uses urgent intercession and persua- 
sion with him to induce him to make a will of a certain purport. A, in 
consequence of the intercession and persuasion, but in the free exercise 
of his judgmnt and volition, makes his will in tlxe manner recommended 
by B. The will is not rendered invalid by the intercession and persuasion 
ofB. 

(A) A, with a view to obtaining a legacy from B, pays him attention 
and flatters Mm, and thereby produces in him a capricious partiality to A. 

B, in consequence of such attention and flattery, makes Ms v^, by 
wMch he leaves a legacy to A. The bequest is not rendered invalid by 
the attention and flattery of A. 

49. A will is liable to be revoked or altered by the wm may be 
maker of it at any time when he is competent to dispose of Stored 
his property by will. 


PART VIIL 

Of THE Execution of Unprivileged* Wills. 

50. Every testator, not being a soldier employed in an Execution 
e:qpedition,or engaged in actual warfare, or a mariner at sea 
must execute his according to the following rules : — *** ^ 

Fmt — ^The testator shall sign or shall afl&x his mark to 
the will, or it shall be signed by some other person in his pre- 
sence and by his direction. 
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Sections 51-52. 

Second . — The signature or mark of the testator, or the 
signature of the person signing for him, shall be so placed 
that it shall appear that it was intended thereby to give effect 
to the writing as a will- 

TAwd.— The will shall be attested by two or more wit- 
nesses, each of whom must have seen the testator sign or 
gffiY his mark to the wiH, or have seen some other person 
sign the will in the presence and by the direction of the tes- 
tator, or have received from the testator a personal 
aclmowledgment of his signature or mark, or of the signature 
of such other person ; and each of the witnesses must sign 
the will in the presence of the testator, but it shall not be 
necessary that more than one witness be present at the same 
time, and no particular form of attestation shall be neces- 
sary. 

fccoipora- 51 , If a testator, in a will or codicil duly attested, re- 
f«rs to any other document then actually written, as expres- 
sing any part of his intentions, such document shall be consi- 
dered as forming a part of the will or codicil in which it is 
referred to. 


Part IX. 

Oe Pkivileged Wills- 

Mviieged 52 . Any soldier being employed in an expedition, or 
engaged in actual warfare, or any mariner being at sea, may, 
if he has completed the age of eighteen years, dispose of his 
property by a will made as is mentioned in the fifty-third 
section. Such wills are called privileged wills. 

IllustraJtions, 

{a) A, the surgeon of a regiment, is actually employed in an expe- 
dition, He is a soldier actually employed in an expedition, and can make 
a privileged will. 

(h) A, is at sea in a merchant ship, of which he is the purser. He 
is a mariner, and being at sea can make a privileged will. 

(c) A, jT soldier serving in the field against insurgents, is a soldier 
engaged in actual warfare, and as such can make a privileged will. 

(d) A, a,mariner of a ship in the course of a voyage, is temporarily 
on shore while she is lying in harbour. He is, in the sense of the words 
used in this clause, a mariner at sea, and can make a privileged will. 

(e) A, an admiral who commands a naval force, but who lives on 
shore, and only occasionally goes on board his ship, is not considered as 
at sea, and cannot make a privileged will. 
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(/) A, a mannei serving on a militaiy expedition, but not bdng 
at sea, is considered as a soldier, and can make a privileged vrill. 

53. Privileged wills may be in writing, or may be made Mode of 
by word of moutn. The execution of them shall be governed 
by the Mowing rules ^ • 

vileged wills. 


First . — The will may be written wholly by the testator 
with his own hand. In such case it need not be signed nor 
attested. 

Second . — ^It may be written wholly or in part by another 
person, and signed % the testator. Li such case it need not 
be attested. 

Third . — ^If the instrument purporting to be a will i& 
written wholly or in part by another person, and is not signed 
by the testator, it shall be considered to be his will, if it be 
shown that it was written by the testator’s directions, or 
that he recognized it as his will. 

If it appear on the face of the instrument that the exe- 
cution of it in the manner intended by him was not completed 
the instrument shall not by reason of that circumstance be 
invalid, provided that his non-execution of it can be reason- 
ably ascribed to some cause other than the abandonment 
of the testamentary intentions expressed in the instru- 
ment. 

Fourth . — ^If the soldier or mariner shall have written 
instructions for the preparation of his will, but shall have 
died before it could be prepared and executed, such instruc- 
tions shall be considered to constitute his wiU. 

Fifth . — ^If the soldier or mariner shall, in the presence 
of two witnesses, have given verbal instructions for the pre- 
paration of his will, and they shall have been reduced into 
writing in his hfe-time, but he shall have died before the 
instrument could be prepared and executed, such instruc- 
tions shall be considered to constitute his will, although they 
may not have been reduced into writing in his presence, nor 
read over to him. • 

Siath ’. — Such soldier or mariner as aforesaid may 
a will by word of mouth by declaring his intentions before 
two witnesses present at the same tune. 

Seventh.— A will made by word of mouth shall be null 
at the expiration of one month after the testator shall have 
ceased to be entitled to make a privileged will. 
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Sections 64 — 67. 

Pabt X. 

OftheAUestatim, Revocation, AUeraiion and Revival 

of With. 

54. • A "will stall not be considered as insufficiently at- 
tested by reason of any benefit thereby given, either by way 
of bequest or by way of appointment, to any person attest- 
ing it, or to his or her wife or husband : 

but the bequest or appointment shall be void so far as 
concerns the person so attesting or the wife or husband of 
such person, or any person clainaing under either of them. 

Explanation . — A legatee under a will does not lose his 
legacy by attesting a codicil which confirms the will. 

55. No person by reason of interest in, or of his being 
an executor of, a will, is disqualified as a witness to prove 
the execution of the will or to prove the validity or in- 
validity thereof. 

56. Every will shall be revoked by the marriage of the 
maker, except a will made in exercise of a power of appoint- 
ment, when the property over which the power of appoint- 
ment, is exercised would not, in default of such appoint- 
ment, pass to his or her executor, or administrator, or to 
the person entitled in case of intestacy. 

Explanation . — ^Where a man is invested with power to 
determine the disposition of property of which he is not the 
owner, he is said to have power to appoint such pro- 
perty. 

57. No unprivileged will or codicil, nor any part there- 
of, shall be revoked otherwise than by marriage, or by 
another will or codicil, or by some writing declaring an 
intention to revoke the same, and executed in the manner 
in which an rmprivileged will is hereinbefore required to be 
executed, or by. thebumiug, tearing or otherwise destroying 
the same by the testator, or by some person in his presence 
and by his direction, with the intention of revoking the 
same. 


* HhisMions. 

(a) A has made an unprivileged will ; afterwards A makes anoriiet 
unprivileged will which purports to revoke the first. This is a revocation. 

(h) A has made an unprivileged will. Afterwards, A, bring entitled 
to make a privileged will, makes a privileged will which purports to re- 
voke his unprivileged wiU. This is revocation. 
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SectMm 68 — 61 . 


58. No obliteration, interlineation or other alteration 
madeinanynnprivileged will after the execution thereof “nteSSi 
shall have any ejffect, except so far as the words or meaning aite»«on, 
of the will shall have been thereby rendered illegible or un- 
discernible, unless such alteration shall be executed in like 
manner as hereinbefore is required for the execution of the 
will ; save that the wiU, as so altered, shall be deemed to be 
duly executed if the signature of the testator and the sub- 
scription of the witnesses be made in the margin or on some 
other part of the will opposite or near to such alteration, or 
at the foot or end of or opposite to a memorandiun referring 
to such alteration, and written at the end or some other part 
of the will. 


59. A privileged will or codicil may be revoked by the R*T<^tion 
testator, by an unprivileged will or codicil, or by any Act ex- ^^5^” “*** 
pressing an intention to revoke it, and accompanied with such codieiu 
formalities as would be sufficient to give validity to a privi- 
leged will, or by the burning, tearing or otherwise destroying 
the same by the testator, or by some person in his presence 
and by his direction, with the intention of revoking the same. 

Explanation . — ^In order to the revocation of a privileged 
will or codicil by an act accompanied with such formalities 
as would be sufficient to give vahdiiy to a privileged will, it 
is not necessary that the testator should at the time of doing 
that act be in a situation which entitles him to make a pri- 
vileged will. 


60. 

of, which 

otherwise than by the re-execution thereof, or by a codicil 
executed in manner hereinbefore required, and showing an 
intention to revive the same; 

and when any will or co^cil, which shall be partly re- 
voked, and afterwards wholly revoked, shall be revived such c^oa 

revival shall not extend to so much thereof as shall have been , 

revoked before the revocation of the whole thereof, unless 


No unprivileged will or codicil, nor any part there- of 
shall be in any manner revoked, shall be revived ^”^^*’** 


an mtention to the contrary shall be shown by.the will or whoHyre- 

j. •' revoked. 

codicil. 


PAET XI. 

Op tee Consteuction op Wills. 

61. It is not necessary that any technical words or fording of 
tenns of art shall be used in a will, but only that the wording ^ 
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[act. X 


Sections 62-63. 

shall be such that the intention of the testator can be known 
therefrom. 

62. For the purpose of determining questions as to 
what person or what property is denoted by any words used 
in a will, a court must inquire into every material fact relat- 
ing to the persons who claim to be interested under such will, 
the property which is claimed as the subject of disposition, 
the circumstances of the testator and of ms family, and into 
every fact a knowledge of which may conduce to the right 
application of the words which the testator has used. 

Illustrations* 

(а) A, by hia will, bequeaths 1,000 rupees to his eldest son, or to 
his youngest grandchild, or to his cousin Mary. A court may make 
inquiry in order to ascertain to vhat person the description in the 
will applies. 

(б) A, by his will, leaves to B ** his estate called Black Acre.** It 
may be necessary to take evidence in order to ascertain what the 
subject-matter of the bequest ; that is to say, what estate of the testa- 
tor’s is called Black Acre. 

(c) A, by his will, leaves to B " the estate which he purchased of 
C.” It may be necessary to take evidence in order to ascertain what 
estate the testator purchased of 0. 

63. Where the words used in the will to designate or 
describe a legatee, or a class of legatees, sufficiently show 
what is meant, an error in the name or description shall not 
prevent the legacy from taking effect. 

A mistake in the name of the legatee may be corrected 
by a description of him, and a mistake in the description of a 
legatee may be corrected by the name. 

Illustrations. 

{a) A, bequeaths a legacy ** to Thomas, the second son of his brother 
John.” The testator has an only brother, named John, who has no son 
named Thomas, but has a second son whose name is William. William 
shall have the legacy. 

(&) A, bequeaths a legacy ** to Thomas, the second son of his 
brother John.” The testator has an only brother named John, whose first 
son is named Thomas, and whose second son is named William. Thomas 
shall have the legacy. 

(c) Th^* testator bequeaths his property “ to A and B, the legiti- 
mate children of C.” C has no legitimate child, but has two illegitimate 
children, A and^B. The bequest to A and B takes effect, although they 
are illegitimate. 

(d) The testator gives his residuary estate to be divided among 
** bis seven children,” and, proceeding to enumerate them, mentions six 
names only. This omission shall not prevent the seventh child from taking 
a share with the others. 
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8ection$ 64—66. 

(e) The testator, having six grandchildren, makes a bequest to 
his six grandchildren,” and, proceeding to mention them by their Chris- 
tian names, mentions one twice over, omitting another altogether. The 
one whose name is not mentioned shall take a share with the others. 

(f) The testator bequeaths “ 1,000 rupees to each of the three chil- 
dren of A.” At the date of the will, A has four children. Each of these 
four children shall, if he survives the testator, receive a legacy of 1,000 
rupees. 

64. Where any word material to the full expression of When word, 
the meaning has been omitted, it may be supplied by the 
context;. 

Illiistration* 

The testator gives a legacy of “ five hundred ” to his daughter A, 
and a legacy of “ five hundred rupees ” to his daughter B. A shall take 
a legacy of five hundred rupees. • 

65. If the tiling which the testator intended to bequeath Rejection of 
can be sufficiently identified from the description of p^?cXwin 
it given in the wiU, but some parts of the description do not description 
apply, such parts of the description shall be rejected as 
erroneous, and the bequest shall take effect. 

Illustration. * 

(а) A, bequeaths to B “ his marsh lands lying in L, and in the oc- 
cupation of X.” The testator had marsh lands lying in L, but had no 
marsh lands in the occupation of X. The words in the occupation of 
X ” shall be rejected as erroneous, and the marsh lands of the testator 
lying in L shall pass by the bequest. 

(б) The testator bequeaths to A “ his zamindari of Rampore,” 

He had an estate at Rampore, but it was a taluk and not a zamindari. 

The taluk passes by this bequest. 

66. If the will mentions several circumstances as de- p?’* 
scriptive of tbe thing wMcb the testator intends to 'i^queath, 

and there is any property of his in respect of which all those » 
circumstances exist, the becjuest shall be considered as limit- 
ed to such property], and it shall not be lawful to reject any 
part of the description as erroneom, because the testator had 
other property to which such part of the description does not 
apply. 

ExfVmatim. — ^In judging whether a case fallsjvithin the 
meaning of this section, any words which would be liable 
to rejection under the sixty-fifth section are to be considered 
as struck out of the will. 


Illustrations. 

(a) A bequeaths to B “ his marsh lands lying in L, and in the 
occupation of X.” The testator had marsh lands lying in L, some of 
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which were in the occupation of X, and some not in the occupation of X. 
The bequest shall be consideied as limited to such of the testator’s marsh 
lands lying in L as were in the occupation of X. 

(6) A bequeaths to B “ his marsh lands lying in L, and in the oc- 
cupation of X, comprising 1,000 bighas of land.” The testator had marsh 
lands lying in L, some of which were in the occupation of X, and some not 
in the occupation of X. The measurement is wholly inapplicable to the 
marsh lands of either class, or to the whole taken together. The measure- 
ment shall be considered as struck out of the will, and such of the 
testator’s marsh lands lying in L as were in the occupation of X shall 
alone pass by the bequest. 

Bxtrinrio 67. Wtere tte words of the will are unambiguous, but 

in it is found by extrinsic evidence that they admit of applica- 
case of latent tions, One Only of which can have been intended by the tes- 
aubigoity. tator, extrinsic evidence may be taken to show which of these 
* applications was intended. 

Illmtrations, 

(а) A man, having two cousins of the name of Mary, bequeaths a 
sum of money to “ bis cousin Mary.” It appears that there are two per- 
sons, each answering the description in the will. That description, there- 
fore, admits of two applications, only one of which can have been intended 
by the testator. Evidence is admissible to show which of the two appli- 
cations was intended. 

(б) A, by his will, leaves to B his estate called Sultanpur Blhuxd,” 
It turns out that he had two estates called Sultanpur Khurd. Evidence 
is admissible to show which estate was intended. 

68. Wbere there is aa ambiguity or deficiency on the 
face of the wiU, no extrinsic evidence as to the intentions of 
the testator shall be admitted. 

Illustrations. 

(а) A, man has an aunt Caroline and a cousin Mary, and has no 
aunt of the name Mary. By his will he bequeaths 1,000 rupees to 
“ his aunt Caroline ” and 1,000 rupees to “ his cousin Mary,” and after- 
wards bequeaths 2,000 rupees to his ” before-mentioned aunt Mary.” 
There is no person to whom the description given in the will can apply, 
and the evidence is not admissible to show who was meant by “his before- 
mentioned aunt Mary.” The bequest is therefore void for uncertainty 
under the seventy-sixth section. 

(б) A, bequeaths 1,000 rupees to , leaving a blank for 

the name the legatee. Evidence is not admissible to show what name 
the testator intended to insert. 

(c) A, bequeaths to B rupees, or “his estate of 

**.” Evidence is not admissible to show what sum or what 
estate the testator intended to insert. 

69. The meaning of any clause in a vdll is to be collected 
from the entire instrument, and all its parts are to be con- 
strued with reference to each other ; and for this purpose a 
codicil is to be considered as part of the will. 


Extiinsie 
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Sedum 70—73. 

lUustrathns. 

{a) The testator gives to B a specific fund or property at the death 
of A, and by a subsequent clause gives the whole of his property to A. 

The efiect of the several clauses taken together is to vest the specific fund 
or property in A for life, and after his decease in B ; it appearing from the 
bequest to B that the testator meant to use in a restricted sense the words 
in which he describes what he gives to A. 

{b) Where a testator, having an estate one part of which is called 
Black Acre, bequeaths the whole of his estate to A, and in another part of 
his will bequeaths Black Acre to B, the latter bequest is to be read as an 
exception out of the first, as if he had said, ** T give Black Acre to B, and 
all the rest of my estate to A.” 

70. General words may be understood in a restricted When words 
sense where it may be collected from the will that the tes- SfdenSiood 
tator meant to use them in a restricted sense ; and words^ in restricted 
may be understood in a wider sense than that which they* when intense 
usually bear, where it may be collected from the other wider than 
words of the wiU that the testator meant to use them in such * 
wider sense. 


Illustrations. 


(a) A testator gives to A his farm in the occupation of B,** and 
to C “ all his marsh lands in L.’* Part of the farm in the occupation of B 
consists of marsh lands in L, and the testator also has other marsh lands 
in L. The general words, “ all his marsh lands in L,*’ are restricted by 
the gift to A. A takes the whole of the farm in the occupation of B, in- 
cluding that portion of the farm which consists of marsh lands in L. 

(5) The testator (a sailor on ship board) bequeathed to his mother 
his gold ring, buttons and chest of clothes, and to his friend A (a shipmate) 
his red box, clasp-knife and all things not before bequeathed. The 
testator’s share in a house does not pass to A under this bequest, 

(c) A, by his will, bequeathed to B all his household furniture, 
plate, linen, china, books, pictures and all other goods of whatever kind ; 
and afterwards bequeathed to B a specified part of his property. Under 
the first bequest B is entitled only to such articles of the testator’s as are 
of the same nature with the articles therein enumerated. 


71. Where a clause is susceptible of two meanings, ac- which of two 
cording to one of wLich it has some effect, and accorcSng to 
the other it can have none, the former is to be preferred. prSerred 


72. No part of a will is to be rejected as destitute of 

meaning if it is possible to put a reasonable construction 
upon it. « 

73. If the same words occur in different parts of the 
same will, they must be taken to have been used every- 
where in the same sense, unless there appears an intention 
to the contrary. 


No part 
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Testator*® 
intention 
to be 

effectuated 
as far as 
possible. 
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two incon- 
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prevails. 


Will or be- 

? [uest void 
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tainty. 
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implied gift 
to objects 
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in default of 
appointment. 


Seotiom 74—79. 

74. The intention of the testator is not to be set aside 
because it cannot take efiect to the full extent, but effect 
is to be given to it as far as possible. 

lUuskation. 

The testator by a Avill made on his death-bed bequeathed all his pro- 
perty to 0. D. for life, and after his decease to a certain hospital. The in- 
tention of the testator cannot take efiect to its full extent, because the gift 
to the hospital is void under the hundred and fifth section, but it shall 
take efiect so far as regards the gift to G. D. 

75. Where two clauses or gifts in a will are irreconcil- 
able so that they cannot possibly stand together, the last 
shall prevail. 

Illustratiom. 

* (a) The testator by the first clause of his wiU leaves his estate of 

Eamnagar “ to A, ” and by the last clause of his will leaves it “ to B and 
not to A.” B shall have it. 

(6) If a man at the commencement of his will gives his house to A, 
and at the close of it directs that his house shall he sold and the proceeds 
invested for the benefit of B, the latter disposition shall prevail. 

76. A will or bequest not e^ressive of any definite 
intention is void for uncertainty. 

Illustration. 

If a testator says — “ I bequeath goods to A or “ I bequeath to A ; 
or “ I leave to A all the goods mentioned in a schedule,” and no schedule 
is foimd ; or “ I bequeath ‘ money, ’ wheat,’ ‘ oil.” or the like, without 
saying how much, this is void. 

77. The description contained in a will of property 
the subject of gift shall unless a contrary intention appear 
by the will be deemed to refer to and comprise the pro- 
perty answering that description at the death of the testator. 

78. Unless a contrary intention shall appear by the 
win a bequest of the estate of the testator shall be construed 
to include any property which he may have power to appoint 
by will to any object he may think proper and shall operate 
as an execution of such power ; 

and a*beqnest of property described in a general manner 
shall be construed to include any property to which such 
description *may extend which W may have power to ap- 
point by will to any object he may think proper and aball 
operate as an execution of such power. 

79. Where property is bequeathed to or for the benefit 
of such of certain objects as a specified person shall appoint 
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Sections 80-81. 

or for the benefit of certain objects in such proportions as a 
specified person shall appoint and the will does not provide 
for the event of no appointment being made ; if the power 
given by the will be not exercised the property belongs to 
all the objects of the power in equal shares. 

lUmtration- 

A, by his will, bequeaths a fund to iis wife for her life, and direct® 
that at her death it shall be divided among his children in such proportion® 
as she shall appoint. The widow dies without having made any appoint" 
ment. The fund shall be divided equally among the children. 

80. Where a bequest is made to the “ heirs ” or “right 
heirs ” or “ relations,” or “ nearest relations,” or “ family,*’ 
or “ kindred,” or nearest of kin,” or “ next of kin” of a. 
particular person, without any qualifying terms, and the 
class so designated forms the direct and independent object 
of the bequest, the property bequeathed shall be distributed 
as if it had belonged to such person, and he had died intes- 
tate in respect of it, leaving assets for the payment of his 
debts independently of such property. 

Illustrations, 

(a) A leaves his property ‘‘to his own nearest relations,*’ The 
property goes to those who would be entitled to it if A had died intestate, 
lf»aving assets for the payment of his debts independently of such 
property. 

(b) A bequeaths 10,000 rupees “to Bfor his life, and after the 
death of B to his own right heirs,” The legacy after B’s death belongs to 
those who would be entitled to it if it had formed part of A’s unbequeathed 
property, 

(c) A leaves his property to B, but, if B dies before him, to B’s 
next of Ian : B dies before A ; the property devolves as if it had belonged 
to B, and he had died intestate, leaving assets for the payment of his debts 
independently of such property. 

(d) A leaves 10,000 rupees “ to B for his life, and after his decease 
to the heirs of C.” The legacy goes as if it had belonged to C, and he had 
died intestate, leaving assets for the payment of his debts independently 
of the legacy. 

81 . Wbere a bequest is made to the “ represfflitatives, ’ ’ 
or “legal representatives,” or personal representatives,” 
or “ executors or administrators ” of a particular person, 
and the class so designated forms the direct and independent 
object of the bequest, the property bequeathed shall be dis- 
tributed as if had belonged to such person, and he had died 
intestate in respect of it. 


Bequest to 
“heirs,” <fco, 
of particular 
person with- 
out qualify- 
ing terms. 


Bequest to 
“ representa- 
tives,’* &c., of 
particular 
person. 
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Sections 82 — 84. 

Illustration. 

A bequest is made to the “ legal representatives ” of A, A has died 
intestate and insolvent. B is Ms administrator. B, is entitled to receive 
the legacy, and shall apply it in the first place to the discharge of such part 
of A’s debts as may remain unpaid : if there be any surplus, B shall pay it 
to those persons who at A’s death would have been entitled to receive any 
property of A’s which might remain after payment of his debts, or to the 
representatives of such persons. 

Bequest 82. Where property is bequeathed to any person, he 

is entitled to the whole interest of the testator ther^, un- 
liinitation. less it appears from the will that only a restricted interest 
was intended for him. 

Bequest In 83. Where property is bequeathed to a person, with a 
aiternstave. Request in the alternative to another person or to a class of 
• persons if a contrary intention does not appear by the will, 
the legatee first named shall be entitled to the legacy, if he 
be alive at the time when it takes effect ; but if he be then 
dead the person or class of persons named in the second 
branch of the alternative shall take the legacy. 


Illustrations^ 

(а) A bequest is made to A or to B. A survives the testator. B 
takes nothing. 

(б) A bequest is made to A or to B. A dies after the date of the 
will, and before the testator. The legacy goes to B. 

(c) A bequest is made to A or to B. A is dead at the date of the 
will. The legacy goes to B. 

(i) Property is bequeathed to A or his heirs. A survives the tes- 
tator, A takes the property absolutely, 

(e) Property is bequeathed to A or his nearest of kin. A dies in the 
lifetime of the testator. Upon the death of the testator the bequest 
to A’s nearest of kin takes efiect. 

(/) Property is bequeathed to A for life, and after his death to B or 
his heirs. A and B survive the testator, B dies in A's lifetime. Upon 
A’s death the bequest to the heirs of B takes effect. 

(g) Property is bequeathed to A for life, and after his death to B 
or his heirs. B dies in the testator’s lifetime. A survives the testator. 
Upon A’s death the bequest to the heirs of B takes effect. 

Effect of 84. Where property is bequeathed to a person, and 

words age added which describe a class of persons, but do 
class added to not denote them as direct objects of a distinct andindepen- 
person.^ ^ 8^^^ person is entitled to the whole interest of the 

testator therein, unless a contrary intention appears by the 
will. 


Illustrations, 

{a) A bequest is made— 
to A and his children, 
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to A and Ms children by Ms present ml', 

to A and Ms heirs, 

to A and Ms heirs of his body, 

to A and the heirs naalo of his body, 

to A and the heirs female of Ms bod} , 

to A and his issue, 

to A and Ms family, 

to A and hie descendants, 

to A and Ms representatives, 

to A and Ms personal representatives, 

to A, Ms executors and administrators. 

In each of these oases, A tatei. the whole interest which the testatoi 
had in the property. 

(&) A bequest is made to A and Ms brothers. A and Ms brothers 
me jointly entitled to the legacy. 

(c) A bequest is made to A for life, and after Ms death to his issue. 

At tlie death of A the property belongs in equal shares to all persons wht> 
shall then answer the description of issue of A, 

85. Where a bequest is made to a class of persons ^ 
under a general description only, no one to whom the words miui mdst 
of the description are not in their ordinary sense applicable 

shall take the legacy. «»</. 

86. The word “ children ” in a will applies only to Owrtrno- 

lineal descendants in the first degree ; “ ® ®*““ 

the word “ grandchildren ” applies only to lineal des- 
cendants in the second degree of the person whose “chil- 
dren,” or “ grandchildren,” are spoken of ; 

the words “ nephews ” and nieces" ” apply only to 
children of brothers or sisters ; 

the words “ cousins,” or “ first cousins,” or ’“cousins- 
german,” apply only to children of brothers or of sisters of 
the father or mother of the person whose “ cousins,” or 
“ first cousins,” or “ cousins-german,” are spoken of ; 

the words “ first cousins once removed ” apply only to 
children of cousins-german, or to cousins-german of a parent 
of the person whose “ first cousins once removed” are spoken 
of; 

the words “ second cousins ” apply only to grand- 
children of brothers or of sisters of the grandfather or grand- 
mother of the person whose “second cousins ” are spoken of ; 

the words “ issue ” and descendants ^ply to all 
lineal descendants whatever of the person whose “ issue ” 
or “ descendants ” are spoken of. 

Words expressive of collateral relationship apply alike 
to relatives of full and of half blood. 


V 
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"^ord* ex- 
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failing such, 
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reputed 
ldgittmate« 


All words expressive of relationship apply to a child 
in the womb who is afterwards born alive. 

87. In the absence of any intimation to the contrary 
in the wiU, the term child/’ '' son/’ or daughter/’ or 
any word which expresses relationship, is to be understood 
as denoting only a legitimate relative, or, where there is no 
such legitimate relative, a person who has acquired, at the 
date of the will, the reputation of being such relative. 

lUnstrations. 


(a) A, having three children, B, C and D, of whonoi B and 0 are 
legitimate, and D is illegitimate, leaves his property to be equally divided 
among his “ children.” The property belongs to B and C in equal shares, 
to the exclusion of D. 

(5) A, having a niece of illegitimate birth, who has acquired the 
reputation of being his niece, and having no legitimate niece, bequeaths 
^ a sum of money to his niece. The illegitimate niece is entitled to the 
legacy. 

(c) A, having in his will enumerated his children, and named as one 
of them B, who is illegitimate, leaves a legacy to “ his said cluldren.” 
B will take a share in the legacy along with the legitimate children. 

(d) A leaves a legacy to “ the children of B.” B is dead, and has left 
none but illegitimate children. All those who had, at the date of the wiU, 
acquired the reputation of being the children of B are objects of the gift. 

(e) A bequeathed a legacy to ‘‘ the children of B.” B never had 
any legitimate child . C and D had, at the date of the will, acquired the 
reputation of being children of B. After the date of the will, and before 
the death of the testator, E and F were bom, and acquired the reputation 
of being children of B, Only C and D are objects of the bequest. 

(/) A makes a bequest in favour of his child by a certain woman, 
not his wife. B had acquired, at the date of the will, the reputation of 
being the child of A by the woman designated. B takes the legacy. 

(g) A makes a bequest in favour of his child to be born of a woman 
who never becomes his '^e. The bequest is void. 

(h) A makes a bequest in favour of the child of which a certain 
woman, not married to him, is pregnant. The bequest is valid. 

88. Where a will purports to make two bequests to the 
same person, and a question arises whether the testator 
intended to make the second bequest instead of or in addi- 

tion to the first ; if there is nothing in the will to show what 

same person, he intended, the following rules shall prevail in determining 
the construction to be put upon the ^1 : — 

First — K the same specific thing is bequeathed twice 
to the same legatee in the same will, or in the will and again 
in a codicil, he is entitled to receive that specific thing only, 
Seconef.—Where one and the same will or one and the 
same codicil purports to make, in two places, a bequest to 


Buies of 
•onstruetion 
where will 
purports to 
make two 
bajuestfl to 





CJUOOESSION 


04 


Section 89. 

the same person of the same quantity or amount of any* 
thing, he shall be entitled to one such legacy oidy. 

Third . — ^Where two legacies, of unequal amount, are 
given to the same person in the same will, or in the same 
codicil, the legatee is entitled to both. 

Fourth . — Where two legacies, whether equal or imequal 
in amount, are given to the same legatee, one by a will and 
the other by a codicil, or each by a different codicil, the 
legatee is entitled to both legacies. 

Explanation . — In the four last rules, the word will ” 
does not include a codicil. 

Illustrations. 

(a) A, having ten shares, and no more, in the Bank of Bengal, made 
his will, which contains near its comniencement the words I bequeath* 
my ten shares in the Bank of Bengal to B.’’ After other bequests, the 
will concludes with the words and I bequeath my ten shares in the Bank 
of Bengal to B.” 6 is entitled simply to receive A’s ten shares in the 
Bank of Bengal. 

(&) A, having one diamond ring, which was given him by B, be- 
queathed to 0 the diamond ring which was given him by B. A afterwards 
made a codicil to his will, and thereby, after giving other legacies, he 
bequeathed to 0 the diamond ring which was given him by B. C can 
claim nothing except the diamond ring which was given to A by B. 

(0) A, by his will, bequtaths to B the sum of 5,000 rupees and after 
wards, in the same will, repeats the bequest in the same words. B is en- 
titled to one legacy of 5,000 rupees only. 

(d) A, by his will, bequeaths to B the sum of 5,000 rupees, and 
afterward, by the same will, bequeaths to B the sum of 6,000 rupees. B 
is entitled to 11,000 rupees. 

(e) A, by his wiU, bequeaths to B 5,000 rupees, and by a codicil 
to the will, he bequeaths to him 5,000 rupees. B is entitled to receive 

10.000 rupees. 

(/) A, by one codicil to his will, bequeaths to B 5,000 rupees, and 
by another codicil, bequeaths to him 6,000 rupees. B is entitled to recive 

11.000 rupees. 

(ff) A, by his will, bequeaths ‘‘ 500 rupees to B because she was his 
nurse ” and in another part of the will bequeaths 500 rupees to B 
because she went to England with his children.’’ B is entitled to receive 

1.000 rupees. 

(/t) A, by his will, bequeaths to B the sum of 5,000 rupees, and 
also, in another part of the will, an annuity of 400 rupees, B is entitled to 
both legacies. * 

(1) A, by his will, bequeaths to B the sum of 5,000 rupees, and also 
bequeaths to him the sum of 5,000 rupees if he shall attain the age of 18. 
B is entitled absolutely to one sum of 5,000 rupees, and takes a contingent 
interest in another sum of 5,000 rupees. 

89. A residuary legatee may be constituted by any 
words that show an intention on the part of the testator that 
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Sct/Ums 90 — 92. 

tlie person designated shall take the surplus or residue of 
of his property. 


(o) A makes lier will, consisting of several testan^entary papers> 
in one of wMoh are contained the following words ; — “ I think there will 
be something left, after all funeral expenses, etc., to give to B, now at 
school, towards equipping him to any profession he may hereafter bo 
appointed to.” B is constituted residuary legatee. 

(6) A makes his will, with the following passage at the end of 
it I believe there will be found suflSeient in my banker’s hands to defray 
and discharge my debts, which I hereby desire B to do, and keep the 
residue for her own use and pleasure.” B is consituted the residuaryle gatee. 

(c) A bequeaths all his property to B, except certain stocks and 
funds, which he bequeaths to C. B is the residuary legatee. 

, 90. Under a residuary bequest, the legatee is enitJed 

to all property belonging to the testator at the time of his 
death, of which he has not made any other testamentarv 
^position which is capable of taking effect. 

Illustration. 

A, by his will, bequeaths certain legacies, one of which is void under 
the hundred and fifth section, and another lapses by the death of the 
legatee. He bequeaths the lesidue of his property to B. After the date 
of his will, A purchases a zamindari, which belongs to hinx at the time of 
his death. B is entiled to the two legacies and the zamindari as part of 
the residue. 

91. If a legacy be given in general terms, without 
specifying the time when it is to be paid, the legatee bna a 
vested interest in it from the day of the death of the testator 
and if he dies without having received it, it shall pass to his 
representatives. 

92. If the legatee does not survive the testator, the 
legacy cannot take effect, but shall lapse and form part of 
the residue of the testator’s property, unless it appear by 
the wiU that the testator intended that it should go to some 
other person. 

In order to entitle the representatives of the legatee to 
receive the legacy it must be proved that he survived the 
testator. • 

Ilhstratiom. 

(a) Tbe tesfcatoi bequeaths to B “ 600 rupees wbicb B owes him.” 
B dies before tbe testator ; tbe legacy lapses. 

(b) A bequest is made to A and Ms children. A dies before the 
testator, or happens to be dead when the will is made. The legacy to A 
and his chltdxen lapses. 
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(o) A legacy is given to A, and, in ease of Ms dying before the tes- 
tf'tor, to B. A dies befoie the testator. The legacy goes to B. 

(d) A sum of money is bequeathed to A for life, and after his death 
to B. A dies in the lifetime of the testator ; B survives the testator. 
The bequest to B takes effect. 

(e) A sum of money is bequeathed to A on his completing his 
eighteenth year, and, in case he should die before he completes his 
eigheenth year, and, in case he should die before he completes his eighteenth 
year, to B. A completes his eighteenth year, and dies in the life time of 
the testator. The legacy to A lapses, and the bequest to B does not take 
effect. 

(/) The testator and the legatee perished in the same shipwreck. 
There is no evidence to show which died fiist. The legacy will lapse. 


93. If a legacy be given to two persons jointly, and one Legacy does 
of them die before the testator, the other legatee takes thoi 
whole. 

Illicsiatwn. 

The legacy is simply to A and B. A dies before the testator. B 
takes the leagcy* 


on* 

joint legatees 
die before 
testator. 


94. But •where a legacy is given to legatees in words 
which show that the testator intended to give them distinct 
shares of it, then if any legatee die before the testator, so mtonUon to 
much of the legacy as was intended for him shall fall into Sares.” 
the residue of the testators’ property. 


Illmtratzon. 

A sum of money is bequeathed to A, B and 0, to be equally divided 
among them. A dies before the testator. B and C shall only take so 
much as they would have had if A had survived the testator. 

95. Where the share that lapses is a part of the general wikm lapMd 

residue bequeathed by the ■wiU, that share shah go as un- 
disposed of. oL 

niusiration. 

The testator bequeaths the residue of his estate to A, B and C, to be 
equally divided between them. A dies before the testator. His ono- 
third of the residue goes as undisposed of. 

96. Where a bequest shall have been made to any When be 
child or other ^eal descendant of the testator, and the le- 

gatee shall die in the life-time of the 'testator, bu^ any lineal « lineal de#. 
descendant of his shall survive the testator, the bequest shah 
not lapse, but shah take efEeot as if the death of the legatee deafe in 
had happeud immediately after the death of the testator, 
unless a contrary intention shah appear by the will. 


Illustration, 

A makes his will, by which he bequeaths a sum of money to his son 
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SecHons 97 - 98 . 


Bequejit to A 
for benefit of 
B doee not 
lapse by A’s 
death. 


B for Us own absolute use and benefit. B dies before A, leaving a sou C 
who survives A, and having made his will whereby he bequeaths all liis 
pro perty to his widow D. The money goes to D 

97. Where a bequest is made to one person for the be- 
nefit of another, the legacy does not lapse by the death, in 
the testator’s lifetime, of the person to whom the bequest 
is made. 


Sumorship 
in case of 
bequest to 
deseribed 
olass. 


98. Where a beguest is made simply to a described 
class of persons, the thmg bequeathed shall go only to such 
as shall be alive at the testator’s death. 

Exception . — ^If properly is bequeathed to a class of per- 
sons described as standing in a particular degree of kindred 
,to a specified individual, but their possession of it is deferred 
until a time later than the death of the testator, by reason 
of a prior bequest or otherwise, the property shall at that 
time go to such of them as shall be then alive, and to the 
representatives of any of them who have died since the death 
, of the testator. 

lUustrcMons. 


(а) A bequeaths 1,000 rupees to the children of B ” without 
saying when it is to be distributed among them. B had died previous to 
the date of the will, leaving three children, C, D, and E. E died after the 
date of the will, but before the death of A. C. and D survive A. The 
legacy shall belong to C and D, to the exclusion of the representatives of E. 

(б) A bequeaths alegacy tothecUldrenof B. At the time of the 
testator’s death,, B has no cUldren. Thu bequest is void. 

(c) A lease for years of a house was bequeathed to A for his life, 
and after his decease to the children of B. At the death of the testator, 
B had two children living, 0 and D ; and he never had any other child. 
Afterwards, during the lifetime of A, C died, leaving E his executor. 
D has survived A, D and E are jointly entitled to so much of the lease- 
hold term as remains unexpired. 

(d) A sum of money was bequeathed to A for her lile, and after her 
decease to the children of B, At the death of the testator, B had two 
children living, C and D, and after that event, two children, E and F, were 
born to B. 0 and E died in the lifetime of A., 0 having made a will, E 
having made no will. A has died, leaving D and P surviving her. The 
legacy is to be divided into four equal parts, one of which is to be paid 
to the exeertor of C, one to D, one to the administrator of E, and one to P, 

(e) A bequeaths one-third of his lands to B for his life, and after 
his decease to the sisters of B. At the death of the testator, B had two 
sisters living, C and D, and after that event another sister E was born. 
C died during the life of B ; D and E have survived B. One-third of A’s 
lands belongs to D, E and the representatives of C, in equal shares. 

(/) A bequeaths 1,000 rupees to B for lite, and aiter his death 
equally among the childi-en of C. Up to the death of B, C had not had 
had any child. The bequest after the death of B is void. 
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Section 99. 

(5) A bequeaths 1»000 rupees to all the children bom or to be 
born of B, to be divided among them at the death of C. At the death 
of the testator, B has two children livings D and E. After the death of 
the testator, but in the lifetime of C, two other children, F and G, are bom 
to B. After the death of C, another child is born to B. The legacy be- 
longs to D, E, F and 6, to the exclusion of the afterborn child of B. 

Qi) A bequeaths a fund to the children of B, to be divided among 
them when the eldest shall attain majority. At the testator’s death, B 
had one child living, named C. He afterwards had two other children, 
named D and E. E died, but C and D were living when C attained ma- 
jority. The fund belongs to C, D and the representatives of S, to the 
exclusion of any child who may be bom to B after C’s attaining majority. 

PAET XII. 

Of void Bequests. 

Bequest to 
person by 
particular 
description 
who is not in 
existence at 

Excerption . — ^If property is bequeathed to a person tesutor’s 
described as standing in a particular degree of kindred to a ^*****’ 
specified individual, but bis possession of it is deferred until 
a time later than the death of the testator, by reason of a 
prior bequest, or otherwise ; and if a person answering the 
description is alive at the death of the testator, or comes into 
existence between that event and such later time, the pro- 
perty shall, at such later time, go to that person, or, if he be 
dead, to his representatives. 

Illustrations. 

(a) A bequeaths 1,000 rupees to the eldest son of B. At the death 
of the testator, B has no son. The bequest is void. 

(6) A bequeaths 1,000 rupees to B for life, and after his death to 
the eldest son of 0. At the death of the testator, C had no son. After- 
wards, during the life of B, a son is born to C. Upon B’s death, the legacy 
goes to C’s son. 

(c) A bequeaths 1,000 rupees to B for life, and after his death to 
the eldest son of C. At the death of the testator, C had no son ; after- 
wards, during the life of B, a son, named D, is born to C. D dies^ then, B 
dies. The legacy goes to the representative of D. ^ 

(d) A bequeaths his estate of Greenacre to B for life, and at his 
decease to the eldest son of C. Up to the death of B, C«has had no son. 

The bequest to C’s eldest son is void, 

(c) A bequeaths 1,000 rupees to the eldest son of C, to be paid to 
him after the death of B. At the death of the testator, C has no son, btit 
a son is afterwards born to him during the life of B and is alive at B’s death. 

C’s sou is entitled to the 1,000 rupees. 


99. Where a bequest is made to a person by a parti- 
cular description, and there is no person in existence at the 
testator’s death who answers the description, the bequest 
is void. 
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Beqtiest to 
person not In 
existence at 
testator’s 
death, sub- 
ject to prior 
bequest. 


Role egainst 
perpetuity. 


Sections 100-101. 

100. Where a bequest is made to a person not m exist- 
ence at the time, of the testator’s death, subject to a prior 
bequest contained in the will, the later bequest shall be void, 
unless it comprises the whole of the remaining interest of the 
testator in the thing bequeathed. 

nUistrations, 

(а) Property is bequeathed to A for his life, and after his death to 
his eldest son for life, and after the death of the latter to his eldest son. 
At the time of the testator’s death, A has no son. Here the bequest to 
A’s eldest son is a bequest to a person not in existence at the testator’s 
death. It is not a bequest of the whole interest that remai^is to the tes- 
tator. The bequest to A’s eldest son for his life is void. 

(б) A fund is bequeathed to A for his life, and after his death to 
Jbis daughters. A survives the testator. A has daughters, some of whom 
were not in existence at the testator’s death. The bequest to A’s 
daughters comprises the whole interest that remains to the testator in the 
thing bequeathed. The bequest to A’s daughters is valid. 

(c) A fund is bequeathed to A for his life, and after his death to 
his daughters, with a direction that, if any of them marries under the age 
of eighteen, her portion shall be settled so that it may belong to herself 
for life, and may be divisible among her children after her death. A has 
no daughters living at the time of the testator’s death, but has daughters 
born afterwards who survive him. Here the direction for a settlement 
has the efEect, in the case of each daughter who marries under eighteen, 
of substituting for the absolute bequest to her a bequest to her merely for 
her life ; that is to say, a bequest to a person not in existence at the time 
of the testator’s death of something which is less than the whole interest 
that remains to the testator in the thing bequeathed. The direction to 
settle the fund is void. 

(d) A bequeaths a sum of money to B for life, and directs that upon 
the death of B the fund shall be settled upon his daughters, so that the 
portion of each daughter may belong to herself for life, and may be di- 
vided among her children after her death. B has no daughter living at 
the time of the testator’s death. In this case the only bequest to the 
daughters of B is contained in the direction to settle the fund, and this 
direction amounts to a bequest, to persons not yet born, of a life-interest 
in the fund, that is to say, of some thing which is less than the whole 
interest that remains to the testator in the thing bequeathed. The direc- 
tion to settle the fund upon the daughters of B is void. 

101. No bequest is valid whereby the vesting of the 
thing bequeathed may be delayed beyond the lifetime of 
one or more persons living at the testator’s decease, and the 
minority of some person who shall be in existence at the ex- 
piration of that period, and to whom, if he attains full age, 
the Uimg bequeathed is to belong. 

niuslratiom. 

(a) A fond is bequeaihed to A lor his life ; and alter his death to 
B lot his life ; and after B’s death to such ol the sons of B as shall first 
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'Section 102. 

attain the age of 26. AandB survive the testator. Here the son ofB 
who shall first attain the age of 26 may be a son born aiter the death of 
the testator ; such son may not attain 26 until more than 18 years have 
elapsed from the death of the longer liver of A and B ; and the vesting of 
the fund may thus be delayed beyond the lifetime of A and B and the mi- 
nority of the sons of B. The bequest after B’s death is void. 

(6) A fund is bequeathed to A for his life, and after his death to B 
for his life, and after B*s death to such of B^s sons as shall first attain the 
age of 26. B dies in the lifetime of the testator, leaving one or more 
sons. In this case the sons of B are persons living at the time of the 
testator’s decease, and the time when either of them will attain 25 neces- 
sarily falls within his own lifetime. The bequest is valid. 

(c) A fund is bequeathed to A for his life, and after his death to B 
for his life, with a direction that after B’s death it shall be divided among 
such of B's children as shall attain the age of 18, but that if no 
child of B shall attain that age, the fund shall go to C. Here the time*. 


Bequest to a 
class some of 
whom may 
come under 
rules in Seo- 
tioiu 100 and 
101 . 


for the division of the fund must arrive at the latest at the expiration of 
18 years from the death of B, a person living at the testator’s decease. 
All the bequests are valid. 

(d) A fund is bequeathed to trustees for the benefit of the testator’s 
daughters, with a diiection that, if any of them marry under age, her 
share of the fund shall be settled so as to devolve after her death upon such 
of her children as shall attain the age of 18. Any daughter of the 
testator to whom the direction applies must be in existence at his decease, 
and any portion of the fund which may eventually be settled as directed 
must vest not later than 18 years from the death of the daughter whose 
share it was. All these provisions are valid. 

102. If a bequest is made to a class of persons, with, 
regard to some of whom it is inoperative by reason of the 
rules contained in the two last preceding sections, or either 
of them, such bequest shall be wholly void. 


Illmtrations. 

{a) A fund is bequeathed to A for life, and after his death to all 
his cldldren who shall attain the age of 26. A survives the testator, and 
has some children living at the testator’s death. Each child of A’s 
living at th'^ testator’s death must attain the age of 25 (if at all) within 
the limits allowed for a bequest. But A may have children after the tes- 
tator's decease, some of whom may not attain the age of 26 until more 
than IS years have elapsed after the decease of A. The bequest to A’s 
children, therefore, is inoperative as to any child born after tjje testator’s 
death , and, as it is given to all his children as a class, it is not good as to 
any division of that class, but is wholly void. 

(6) A fimd is bequeathed to A for his life, and after his death to B, 
C, D and all other children of A who shall attain the age of 25. B, C, 
D are children of A living at the testator’s decease. In all other respects 
the case is the same as that supposed in illustration (a). The mention of 
B, C and D by name does not prevent the bequest from being regarded 
bas a equest to a class, and the bequest is wholly void. 
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Bequest* to 
take effect 
on failure 
of bequest 
vdd under 
Sections 100, 
101 or 102. 


Effect of 
direction' for 
accumula< 
tion. 


Sections 103-104. 

103. Where a bequest is void by reason of any of the 
rules contained in the three last preceding sections, any be- 
quest contained in the same will, and intended to take effect 
after or upon failure of such prior bequest, is also void. 

lllmiratlons. 

(a) A fund is bequeathed to A for his life, and after his death 
to such of his sons as shall first attain the age of 25, for his life, and after 
the decease of such son to B. A and B survive the testator. The bequest 
to B is intended to take effect after the bequest to such of the sons of A 
as shall first attain the age of 25, which bequest is void under Section 
101. The bequest to B is void. 

(b) A fund is bequeathed to A for his life, and after his death to 
such of his sons as shall first attain the age of 25, and, if no son of A shall 
attain that age, to B. A and B survive the testator. The bequest to B 
is intended to take effect upon failure of the bequest to such of A’s sons 
as shall first attain the age of 25, which bequest is void under Section 101. 
The bequest to B is void 

104. A direction to accumulate the income arising 
from any property shall be void ; and the property shall be 
disposed of as if no accumulation had been directed. 

Exception . — ^Where the property is immoveable, or 
where accumulation is directed to be made from the death 
of the testator, the direction shall be valid in respect only of 
the income arising from the property within one year next 
following the testator^'s death. 

And at the end of the year such property and income 
shall be disposed of, respectively, as if the period during 
which the accumulation has been directed to be made had 
elapsed. 


Illustration, 

(«) The will directs that the sum of 10,000 rupees shall be invested 
in Government securities, and the incom.. accumulated for 20 years, and 
that the principal together with the accumulations shall then be divided 
between A, B and C. A, B and C are entitled to receive the sum of 10,000 
rupees at the end of the year from the testator’s death. 

(6) The will directs that 10,000 rupees shall be invested, and the 
income accumulated until A shall marry, and shall then be paid to him. 
A is entitlea to receive 10,00 ) rupees at the end of a year from the testa- 
tor’s death. 

(c) Then will directs that the rents of the farm of Sultanpux shall 
be accumulated for ten years, and that the accumulation shall be then 
paid to the eldest son ofA. At the death of the testator, A has an eldest 
son living named B. B shall receive at the end of one year from the tes- 
tator’s death the rents which have accrued during the year, together 
with any interest which may have been made by investing them. 
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Sections 106^06. 

(i) The will directs that the rents of the farm of Sultanpur shal^ 
bo accumulated for ten years, and that the accumulations shall then be 
paid to the eldest son of A. At the death of the testator, A has no soa 
The bequest is void. 

{e) A bequeaths a sum of money to B, to be paid to him when he 
shall attain the age of 18 , and directs the interest to be accumulated till 
he shall arrive at that age. At A"s death the legacy becomes vested in B ; 
and so much of the interest as is not required for his maintenance and edu- 
cation is accumulated not by reason of the direction contained in the will, 
but in consequence of B’s minority. 

105. No rr.an having a nephew or niece or any nearer 
relative shall have power to bequeath any property to reli- 
gious of charitable uses, except by a will executed not less 
than twelve months before his death, and deposited within 
six months from its execution in some plaee provided by law 
for tbe safe custody of the wills of living persons. 

lUustraiion, 

A having a nephew makes a bequest by a will not executed nor deposi* 
ed as required — 

for the relief of poor people; 

for the maintenance of sick soldiers ; 

for the erection or support of a hospital ; 

for the education and preferment of orphans: 

for the support of scholars; 

for the erection or support of a school ; 

for the building and repairs of a bridge ; 

for the making of roads; 

for the erection or support of a church ; 

for the repairs of a church ; 

for the benefit of ministers of religion : 

for the fonnation or support of a public garden. 

* All these bequests are void 

PAET XIIL 

Of the vesting op Legacies. 

106. Where by the terras of a, bequest the legatee is 
not entitled to inunediate possession of the thing bequeathed 
a right to receive it at the proper time shall, unles% a contrary 
intention appears by the will become vested in the legatee 
on the testator’s death, and shall pass to the legatee’s re- 
presentatives if he dies before that time and without having 
received the legacy. 

And in such cases the legacy is from the testator’s death 
said to be vested in interest. 


Bequest to 
religious or 
charitable 
uses. 


Date of vest* 
ing of legacy 
when pay- 
ment or poss- 
ession 
postponed. 
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Uatft o£ vest- 
ing 'll hen 
legacy con- 
tingent upon 
ape'iified nn- 
ceztain event. 


Section 107. 

Explanation.— ko. intention that a legacy to any per- 
son shall not become vested in interest in him is not to be 
inferred merely from a provision whereby the payment or 
possession of the thing bequeathed is postponed, or whereby 
a prior interest therein is bequeathed to some other person, 
or whereby the income arising from the fund bequeathed 
is directed to be accumulated until the time of payment 
arrives, or from a provision that, if a particular event shall 
happen, the legacy shall go over to another person. 

niustraticm. 

(а) A bequeaths to B 100 rupees, to be paid to him at the death of 
C. On A’s death the legacy becomes vested in inb'rest in B, and if he dies 
before 0, his representatives are entitled to the legacy. 

(б) A bequeaths to B 100 rupees, to be paid to him upon his attain- 
ing the age of 18. On A’s death the legacy becomes vested in interest in B. 

(c) A fund is bequeathed to A for life, and after his death to B 
On the testator’s death the legacy to B becomes vested in interest in B 

(d) A fund is bequeathed to A until B attains the age of 18, and then 
to B. The legacy to B is vested in interest from the testator’s death. 

(e) A bequeaths the whole of his property to B upon trust to ]'ay 
certain debts out of the income, and then to make over the fund to C. 
At A’s death the gift to 0 becomes vested in interest in him. 

(/) A fund is bequeathed to A, B and C in equal shares, to be paid 
to them on their attaining the age of 18 respectively, with a proviso that, 
if all of them die under the age of 18, the legacy shall devolve upon D. 
On the death of the testator, the shares vest in interest in A, B and 0, 
subject to be devested in case A, B and C, shall all die under 18, and, upon 
the death of any of tliem (except the last survior) imder the age of 18, his 
vested interest passes, so subject, to his representatives. 

107. A legacy bequeathed in ca^ a specified uncer- 
tain event shall happen does not vest until that event happens. 

A legacy bequeathed in ease a specified uncertain ^ent 
shall not happen does not vest until the happening of that 
event becomes impossible. 

In either case, until the condition has been fulfilled, the 
interest of the legatee is caUed contingent. 

Exception . — ^Where a fund is bequeathed to any person 
upon his attaining a particular age, and the will also gives 
to him absolutely the income to arise from the fund before 
he reaches that age, or directs the income, or so much of 
It as may be’necessary, to be applied for his benefit, the 
bequest of the fund is not contingent. 

Illustrations. 

(a) A legacy is bequeathed to D iu case A, B and C shall all die 
til d'^r the age of 18. D has a coutiugent interest in the legacy until A, 
B and C all die under 18 or one of them attains that age 
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Section 108. 

(h) A sum of money is bequeathed to A “ in case he shall attain 
the age of 18/’ or, “ when he shall attain the age of 18/’ As interest in 
the legacy is contingent until the condition shall be fulfilled by his attain- 
ing that age. 

(c) An estate is bequeathed to A fox life, and after his death to B, 
if B shril then be living ; but if B shall not be then living, to 0. A, B 
and 0 survive the testator, B and C each take a contingent interest iti 
the estate until the event which is to vest it in one or in the other shall 
have happened, 

(fi) An estate is bequeathed as in the case last supposed, B dies 
in the lifetime of A and C. Upon the death of B, C acquires a vested light 
to obtain possession of the estate upon A’s death. 

(e) A legacy is bequeathed to A whens he shall attain hhe age of 
18, or shall marry under that age with the consent of B, with a proviso 
that, if she shall not attain 18, or marry under that age with B’s consent 
the legacy shall go to 0. A and C each take a contingent int'.rest in the 
legacy, A attains the age of 18, A becomes absolutely entitled to 
legacy, although she may have married under 18 without the consent of 
of B, 

(/) An estate is bequeathed to A imtil he shall many, and after tbit 
event to B, B’s interest in the bequest is contingent untU the condition 
shall be fulfilled by A’s manying. 

{g) An estate is bequeathed to A until he shall take advantage ot 
the Act for the Relief of Insolvent Debtors, and after that event to Ti. 

B’s interest in the bequest is contingent imtil A takes advantage of the 
Act. 

(h) An estate is bequeathed to A if he shall pay 500 rupees to B 
A’s interest in the bequest is contingent until he has paid 600 rupees to B 

(i) A leaves his farm of Sultanpur Khurd to B, if B shall convey 
Ills own farm of Sultanpur Buzurg to C. B.’s interest in the bequest if* 
contingent until be has conveyed the latter farm to C. 

(j) A fund is bequeathed to A if B shall not marry 0 within five 
years after the testator’s death. A’s interest in the legacy iscontingent 
until the condition shall be fulfilled by the expiration of the five years with- 
out B’s having married C, or by the occurrence, within that period, of an 
event which makes the fulfilment of the condition impossible. 

{k) A fund is beejueathed to A if B shall not make any provision 
for him by will. The legacy is contingent until B’s death. 

(Z) A bequeaths to B 500 rupees a year upon his attaining the age 
of 18, and directs that the interest, or a competent part thereof, shall be 
applied for his benefit until he reaches that age. The le^y is 
vested. 

(n>) A bequeaths to B 500 rupees when he shall attain the age of 
18, and directs that a certain sum, out of another fund, shal^Jbo applied for 
his maintenance until he arrives at that age The legacy is contin- 
gent, 

108. Where a bequest is made only to such, members 
of a class as shall have attained a particular age, a person who be^tteet to 
has not attained that age cannot have a vested interest in the of™”** 

legacy* dais astshaJl 

have atalned 
paefeioojatage 
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One of two 
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the other 
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upon specifi- 
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time being 
mentioned 
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occurrence** 


[a otx 

Sections 109 — 111. 

lUustiration. 

A fond is bequeathed to such of the children of A as shall attain the 
age of 18, with a direction that, while any child of A shall be under the 
age of 18, the income of the share, to which it may be preseumd he will be 
eventually entitled, shall be applied for his maintenance and education. 
No child of A who is under the age of 18 has a vested interest in the be- 
quest. 


PART XIV. 

Of Onerous Bequests. 

109. Where a bequest imposes an obligation on the 
legatee, he can take notMng bj it imless he accepts it fully. 

IRustration. 

A having share in (X), a prosperous joint stock company, and also 
shares in (Y), a joint stock company in ifiSculties, in respect of which 
shares heavy calls are expected to be made, bequeaths to B all his shares 
in joint stock companies. B refuses to accept the shares in (Y). He 
forfeits the shares in (X). 

110. Where a will containa two separate and independent 
bequests to the same person, the legatee is at liberty to ac- 
cept one of them and refuse the other, although the former 
may be beneficial and the latter onerous. 

lUustration, 

A having a lease for a term of years of a house at a rent which he 
and his representatives are bound to pay during the term, and which is 
higher than the house can be let for, bequeaths to B the lease and a sum 
of money. B refuses to accept the lease. He shall not by this refusal 
forfeit the money. 

PAKT XV. 

Of Contingent Bequests. 

111. Where a legacy is given if a specified uncertain 
event shall happen, and no time is mentioned in the will for 
the occurrence of that event, the legacy cannot take effect 
unless such event happens before the period when the fund 
bequeathed is payable or distributable. 

Illustrations. 

• 

(/^) A legacy is bequeathed to A, and in case of his death, to B. If 
A survives the testator, the legacy to B does not take effect. 

[h) A legacy is bequeathed to A, and in case of his death 
without children, to B. If A survives the testator or dies in his lifetime 
leaving a child, the legacy to B does not take effect. 
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Sections 112—114. 


{o) A. legacy is be<][ueatlL6d to A when and if he attains the age of 
18, and in case of his death, to B. A attains the age of 18. The legacy 
to B does not take efiect. 

(d) A legacy is bequeathed to A for life, and after his death to B, 
and, “ in case of B’s death without children,” to C. The words “ in case 

of B’s death without children ” are to be understood as meaning in case * 

B shall die without children during the lifetime of A. 

(e) A legacy is bequeathed to A for life, and after this death to B 
and, “ in case of B’ death,” to C. The words “ in case of B’s death * 
are to be considered as meaning in case B shall die in the lifetime of A.'* 

112. Where a bequest is made to such of certain per- 
sons as shall be surviving at some period, but the exact period tain penom 
is not specified, the legacy shall go to such of them as shall be 
alive at the time of payment or distribution, unless a con- some period 
trary intention appear by the wiU. specified. 

Illitstraimis. 


(a) Property is bequeathed to A and B, to be equally divided between 
them, or to the survivor of them. If both A and B survive the testator, 
the legacy is equally divided between them. If A dies before the testator 
and B survives the testator, it goes to B. 

(b) Property is bequeathed to A for life, and after bio death to B 
and C, to be equally divided between them, or to the survior of them. B 
dies during the life of A ; C survives A. At A’s death the legacy goes to C. 

(c) Property is bequeathed to A for life, and after his death to 
B and C, or the survivor, with a direction that, if B should not survive the 
testator, his children are to stand in his place. C. dies during the life of 
the testator ; B survives the testator, but dies in the lifetime of A. The 
legacy goes to the representative of B. 

(d) Property is bequeathed to A for life, and after his death to B 
and C, with a direction that, in case either of them dies in the lifetime of 
A, the whole shall go to the survivor. B dies in the lifetime of A. After- 
wards C dies in the lifetime of A. The legacy goes to the representative 
of 0. 


PART XVI. 

Op Conbitional Bequests. 

113. A bequest upon an impossible condition is void. Bequest 

upon im 

nimtratiom. posable eon 

(a) An estate is bequeathed to A on condition that h * «.hall walk *^^^*®“* 
one hundred miles in an hour. The bequest is void. 

(&) A bequeaths 500 rupees to B on condition that he shall marry 
A’s daughter. A’s daughter was dead at the date of the will. The beque- 
est is void. 

11 1. A bequest upon a condition, the fulfilment of Ue.{uert 
which would be contrary to law or to morality, is void, "r'*! 

or iznmoral 
condition. 
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Bequest to A, 
and, on 
failure of 
prior bequest, 
to B. 


Sections 116-116. 

Illustrations, 

(a) A bequeaths 500 rupees to B on condition that he shall murder 
C The bequest is void. 

(h) A bequeaths 5,000 rupees to his niece if she will desert her hus- 
band. The bequest is void. 

115. Where a ^\lll imposes a condition to be fulfilled 
before the legatee can take a vested interest in the thing 
bequeathed, the condition shoU be considered to have been 
fulfille<l if it has been substantially complied with. 

Illustratiom, 

(a) A legacy is bequeathed to A on condition that he shall marry 
with the consent of B, C, D and E, A marries with the written consent 
of B. C is present at the marriage. D sends a present to A previous to 
the marriage. E has been personally informed by A of his intentions, 
and has made no objection. A has fulfilled the condition. 

(&) A legacy is bequeathed to A on condition that he shall marry 
with the consent of B, 0 and D. D dies A marries with the consent of B 
and C. A has fulfilled the condition. 

(c) A legacy is bequeathed to A on condition that he shall marry 
with the consent of B, 0 and D. A marries in the lifetime of B, C and D, 
with the consent of B and C only. A has not fulfilled the condition. 

(d) A legacy is bequeathed to A on condition that the shall marry 
with the consent of B, C and D. A obtains the unconditional assent of 
B, C and D to his marriage with E. Afterwards B, C and D capriciously 
retract their consent. A marries E A has fulfilled the condition. 

(e) A legacy is bequeathed to A on condition that he shall marry 
with the consent of B, C and D. A marries without the consent of B, C 
and D, but obtains their consent after the marriage, A has not fulfilled 
the condition. 

(/) A makes his will, whereby he bepueaths a sum of money to B 
if B shall marry \?ith the consent of A’s executors. B marries diuing the 
lifetime of A, and A afterwards expresses his approbation of the marriage. 
A dies. The bequest to B takes effect. 

(</) A legacy is bequeathed to A if he executes a certain document 
within a time specified in the will. The document is executed by A with- 
in a reasonable time, but not within the time specified in the will. A has 
not performed the condition, and is not entitled to receive the legacy. 

116. Where there is a bequest to one person and a be- 
quest of the same thing to another, if the prior bequest shall 
fail, the second bequest shall take effect upon the failure of 
the priorl^equest, although the failure may not have occurred 
in the manner contemplated by the testator. 

Illvst rations. 

(a) A bequeaths a sum of money to his own children surviving him, 
and. It they all die under 18, to B. A dies without having ever had a 
child. The bequest to B takes effect. 
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Sections 117-118. 

(&) A bequeaths a sum of money to B, on condition that he shall 
execute a certain document within three months after A’s death, and, i^ 
he should neglect to do so, to C. B dies in the testator’s lifetime. The 
bequest to 0 takes effect. * 

ll7. Wliere the "will shows an intention that the se- When seoonS 
cond bequest shall take effect only in the event of the first 
bequest failing in a particular manner, the second bequest effeefcou 
shall not take effect unless the priror bequest fails in that * 
particular manner. 


Illmtration. 

A makes a bequest to bis wife, but, in case she should die in his life- 
time, bequeaths to B that which he had bequeathed to her. A and his 
wife perish together, under circumstances which make it impossible to 
prove that she died before him. The bequest to B does not take effect * 

118. A bequest may be made to any person with the Bequest over, 
condition superadded that in case a specified uncertain event 
shall happen, the thing bequeathed shall go to another per- pening or not 
son ; or, that in case a specified uncertain event shall not 
happen, the thing bequeathed shall go over to another person, certain event. 

In each case the ulterior bequest is subject to the rules 
contained in sections 107, 108, 109, 110, 111, 112, 113, 114, 

116, 117. 


IllustTotiom, 

(a) A sum of money is bequeathed to A, to be paid to him at the 
age of 18, and, if he shall die before he attains that age. to B. A takes a 
vested interest in the legacy, subject to be devested and to go to B in case 
A shall die under 18. 

(6) An estate is bequeathed to A with a proviso that if A shall dis- 
pute the competency of the testator to make a will, the estate shall go to 
B. A disputes the competency of the testator to make a will. The 
estate goes to B. 

(c) A sum of money is bequeathed to A for life, and after his death 
to B, but if B shall then be dead, leaving a son, such son is to stand in the 
place of B. B takes a vested interest in the legacy, subject to be devested 
if he dies leaving a son in A’s lifetime. 

(of) A sum of money is bequeathed to A and B, and if either should 
die during the life of C, then to the survivor living at the death of C. 
A and B die before 0. The gift over cannot take effect, bift the represen- 
tative of A takes one half of the money, and the representative of B 
takes the other half. • 

(^) A beciueaths to B the interest of a fund for life, and directs the 
fund to be divided, at her death, equally among her three children, or 
such of them as shall be living at her death. All the children of B die 
in B’s lifetime The be-iuest over cannot take effect, but the interests of 
the children pass to their representatives. 


G 
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[ACT X 


Sections 119 — 121. 

119. An ulterior bequest of tbe kind contemplated by 
the last preceding section cannot take effect, unless the con- 
dition is strictly fulfilled. 

Tllmtrations. 

(а) A legacy io bequeathed to A, with a proviso that, if he marries 
without the consent of B, C and D, the legacy shall go to E. P dies 
Even if A marries without the consent of B and C, the gift to E does not 
take effect. 

(б) A legacy is bequeathed to A, with a proviso that, if he marries 
without the consent of B, the legacy shall go to 0. A marries with the 
consent of B. He afterwards becomes a widower and marries again with- 
out the consent of B. The bequest to C does not take effect, 

(c) A legacy is bequeathed to A, to be paid at 18, or marriaae, 
with a proviso that, if A dies under 18, or msTries without the consent of 
B^ the legacy shall go to C. A marries under 18, without the consent of 
of B. The bequest to C takes effect, 

120. If the ulterior bequest be not valid, the original 
bequest is not affected by it. 

lUustrations. 

(а) An estate is bequeathed to A for his life, with a condition 
superadded that, if he shall not on a given day walk 10'' mi es in an hour, 
the estate shall go to B The condition beina void, A retains his estate as 
if no condition had been inserted in the will. 

(б) An estate is bequeathed to A for her life, and. if she do not 
desert her husband, to B. A is entitled to the estate during her life as it 
no condition had been inserted in the will. 

(c) An estate is bequeathed to A for life, and, if he marries, to the 
eldest son of B for life. B, at the. date of the testator’s death had not a 
son. The bequest over is void under section .72, and A is entitled to 
the estate during his lite. 

121. A bequest may be made A\’itli tbe condition super- 
added that it shall cease to have effect in case a specified 
uncertain event shall happen, or in case a specified uncer- 
tain event shall not happen. 

lilubttaUon^, 

{a) An estate is bequeathed to A for his life, with a proviso that, 
in case he shall cut down a certain wood, the bequest shall cease to have 
any effect. A cuts down the wood. He loses his life-interest in the es- 
tate. 

(h) An^state is bequeathed to A, provided that, if he marries under 
the age of 25 without the consent of the executors named in the will, 
the estate shall cease to belong to him. A marries imder 25 without the 
consent of the executors. The estate ceases to belong to him. 

(c) An estate is bequeathed to A, provided that, if he shall not go 
to England within three years after testator’s death, his interest in the 
estate shall cease. A does not go to England within the time prescribed 
His interest in the estate ceases. 
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Sections 122 — ^124. 


{(1) An estate is bequeathed to A, with a proviso that, if she be- 
comes a nun she shall cease to have any interest in the estate. A becomes 
a nun. She loses her interest under the will. 

(e) A fund is bequeathed to A for life, and after his death to B, 
if B shall be then living, with a proviso that, if B shall become a nun, the 
bequest to her shall cease to Lave any effect B becomes a nun in the life- 
time of A. She thereby loses her contingent interest in the fund, 

122. In order tliat a condition tliat a bequest stall 
cease to bave effect may be valid, it is necessary that the ^ 
event to which it relates be one v'hieh could legally consti- 
tute the conditi 'n of a bequest as contemplated by the one 
hundred and seventh section. 


123. Where a bequest is made with a condition super- Result of 
added that unless the legatee shall perform a certain act, the 
subject matter of the bequest shall go to another person, or^“P®s'^Me ot 
the bequest shall cease to have effect ; but no time is sped- 
fied for the performance of the act ; if the legatee takes any 
step which renders impossible or indefinitely postpones the g^ae^ and 
performance of the act required, the legacy shall go as if the <•» 
legatee had died without performing such act. ^Sjiehsnbjeet 

^ . matter to go 

livi^ifatZOTiS* over 


(a) A bequest is made to A with a proviso that, unless he enters 
the army, the legacy shall go over to B. A takes holy orders and there- 
by renders it impossible that he should fulfil the condition. B is entitled 
to receive the legacy. 

(h) A bequest is made to A with a proviso that it shall cease to 
have any effect if he does not marry B’s daughter. A marries a stranger, 
and thereby indefinitely postpones the fulfilment of the condition The 
bequest ceases to have effect. 

124. Where the wiU requires an act to be performed by performanee 
the legatee within a specified time either as a condition to be 
fulfilled before the legacy is enjoyed or as a condition upon 
the non-fulfilment of which the subject-matter of the be- 
quest is to go over to another person or the bequest is to ***"“ * ™ 
cease to have effect ; the act must be performed within the 
time specified unless the performance of it be prevented fcani* 
by fraud, in which case such further time shall be allowed 
as shall be requisite to make up for the delay caused by such 
fraud. 


g2 
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[Acm X 


PART XVII. 

Oe Bequests with Direchtons as t^ Application 
ojB Enjoyment. 

Direction 125. Wliere a fimd is bequeathed absolutely to or for 

employ^ the benefit of any person but the will contains a direction 
in partieniar that it shaU be applied or enjoyed in a particular manner 

manner - — ^ , 

following 
absolute 
bequest 
of same to or 
for benefit 
of any per- 

SOD. 


the legatee shall be entitled to receive the fund as if the will 
had contained no such direction. 

Illmiration, 

A sum of money is bequeathed towards purchasing a^coimtry 
residence for A, or to purchase an annuity for A, or to purchase a^commis- 
sion in the Army for A, or to place A, in any business. A chooses to 
^receiYe the legacy in money. He is entitled to do so. 

126. Where a testator absolutely bequeaths a fund so 
as to sever it from his own estate but directs that the 
mode of enjoyment of it by the legatee shall^be restricted 
toY^^trio- ^ secure a specified benefit for the legatee ; if that 
ted, to secure benefit cannot be obtained for the legatee, the fund belongs 


T)ireotlon 
that mode of 
enjoyment 
of absolute 


specified 
benefit for 


to Mm as if tte will had contained no such direction. 

Illushationf: 

(a) A bequeaths the residue of hi& property to be divided equally 
among his daughters, and directs that the shares of the daughters shall 
be settled upon themselves respectively for life, and be paid to their^chil- 
dren after their death. All the daughters die unmariiecl. The rej resen- 
tatives of each daughter are entitled to her share of the residue. 

(5) A directs his trustees to raise a sum of money for his daughter 
and he then directs that they shall invest the fund, and pay the income 
arising from it to her during her life, and divide the principal among her 
children after her death. The daughter dies without having ever had a 
child. Her representatives are entitled to the fund. 

Bequest of a 127. Where a testator does not absolutely bequeath a 


fund for cer- 
lainpurposeSi 


^ fund, so as to sever it from his own estate, but gives it for 
some of which certain purposes, and part of those purposes cannot be 
f uiSied,^ fulfilled, the fund, or so much of it as has not been exhausted 
upon the objects contemplated by the will, remains a part 
of the estate of the testator. 

Illustrafwna 

(a) A directs that his trustees shall invest a sum of money in a 
particular way, and shall pay the inteiest to his son for life, and at his 
death shall divide the principal among his children ; the son dies without 
having ever had a chih^ The fund after the son’s death, belongs to the 
estate of the testator. 
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Sections 128 - 129 . 

(5) A. bequeaths the residue of his estate to be divided equallj 
among his daughters, with a dbeetion that they are to have the interest 
only during their lives, and that at their decease the fund shall go to their 
children. The dau^ters have no children. The fund belongs to the 
estate of the testator. 


PART XVIII. 


Op Bbqtjbsts to an Exectttor. 


128. If a legacy is bequeathed to a person who is Legatee 
named an executor of the will, he shall not take the legacy 
unless he proves the will or otherwise manifests an intention cannot take 

8i0t 8iS BX^CUtfOlTe shows iuton- 


Illustration. 


•tion to act as 
executor. 


A legacy is given to A, who is named an executor. A orders the 
funeral according to the directions contained in the will, and dies a few 
days after the testator, without having proved the will A has manifes- 
ted an intention to act as executor. 


PAET XIX. 

Op Specific Legacies. 

129. Where a testator bequeaths to any person a speoiao le- 
specified part of his property, which is distinguished from all deancd. 
other parts of his property, the legacy is said to be specific. 

Illustrations. 

(a) A bequeaths to B — 

“ the diamond ring presented to him by C 
his gold chain 
“ a certain bale of wool 
‘‘ a certain piece of cloth 

“ all hib household goods which shall be in or about his dwel- 
ling-house in M street, in Calcutta, at the time of his death 
the sum of 1 ,000 rupees in a certain chest 
''the debt which B owes him;” 

“all his bills, bonds and securities belonging to him lying in his lodgings 
in Calcutta 

“ all his furniture in his house in Calcutta « 

“ all his goods on board a certain ship then lying in the river 
Hugh.” 

“ 2,000 rupess which he has in the hands of C.” 

“ the money due to him on the bond of D : ” 

“ his mortgage on the Rampore factory : ” 

“one-half of the money owing to him on his mortgage of 
Rampore factosy : ” 

“ 1,000 rupees, being part of a debt due to him from C : ” 
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Section 129. 

“ his capital stock of 1,000Z. in East India Stock 
his promissory notes of the Gk)vernment of India, for 10,000 
rupees in their 4 per cent loan : ’’ 

all such sums of money as his executors may, after his death, 
receive in respect of the debt due to him from the insolvent 
firm of D and Company : ” 

all the vine which he may have in his cellar at the time of 
his death : ’’ 

* such of his horses as B may select : ” 

“ all his shares in the Bank of Bengal : ’’ 

“ all the sharob in the Bank of Bengal which he may possess 
at the time of his death 

“ all the money which he has in the 6J per cent loan of the 
Government of India:” 

‘‘ all the Government securities he shall be entitled to at the 
, time of bis decease : ” 

Each of these legacies is specific. 

(6) A, having Government piomissory notes for 10,000 rupees, 
bequeaths to his executor “Government promissory notes for 10,000 
rupees in trust to sell " for the benefit of B. The legacy 
is specific. 

(c) A, having property at Benares, and also in other places, be- 
queaths to B all his property at Benares. The legacy is specific. 

(^/) A bequeaths to B — 
his house in Calcutta: 
his zamindari of Eampore : 
his taluk of Bamnagar: 
his lease ot the Indigo factory of Salkya : 
an annuity of 500 rupees out of the rents of his zamindari of W. 
A directs his zamindari of X to be sold, and the proceeds to be 
invested for the benefit of B. 

Bach of these bequests is specific. 

(e) A by his will chrnges his zamindari of Y with an annuity of 
1,000 rupees to 0 during his life, and subject to this charge he bequeaths 
the zamindari to D. Each of these bequests is specific. 

(/) A bequeaths a sum of money — 
to buy a house in Calcautta for B : 
to buy an estate in zillali Faridporo for B : 
to buy a diamond ring for B : 
to buy a horse for B : 

to be invested in shares in the Bank of Bengal for B : 
to be invested in Government securities for B : 

A bequeaths to B — 
diamond ring: ” 

“ a horse : ” 

“ 16,000 rupees worth of Government securities : ” 

“ an annuity of 500 rupees : ” 

“ 2,000 rupees, to be paid in cash : ” 

“ so much money as will produce 5,000 rupees 4 per cent. 
Government securities.” 

These bequeaths are not specific. 



SUCCESSION. 


1866,]. 


87 


Sections 130 — ^134. 


A, lia-mg property in England and property in India, bequeaths 
a legacy to B, and directs t^t it shall be paid out of the property which 
hemayleavein India. He also bequeaths a leagaoy to C, and directs that 
it shall be pud out of the property which he may leave in England. 
Ho one of these legacies is specidc. 


130. Where a sum certain is bequeathed, the legacy Bequest erf 
is not specific merely because the stocks, funds or securities 
in which it is invested are described in the wiU. 


IllustTuiion. 

A bequeaths to B — 

“ 10,000 rupees of Ms funded property 
“ 10,000 rupees of Ms property now invested in shares of the 
East Indian Eailway Company : ” 


stocks, etc., 
in wMch 
invested are 
described. 


‘‘ 10,000 rupees at present secured by mortgage of Rampore 
factory.^ 

No one of these legacies is specific. 


131. Where a bequest is made in general terms, of a Bequest of 
certain amount of any kind of stock, the legacy is not specific 
merely because the testator was at the date of his will, pos- date of 
sessed of stock of the specified kind, to an equal or greater ” 

amount than the amount bequeathed. amount of 

Stock of same 

Illustration. 


A bequeaths to B 5,000 rupees five per cent Government securities. 

A had at the date of the will five per cent Government securities for 
5,000 rupees. The legacy is not specific. 

132. A money legacy is not specific merely because the Bequest of 
wiU directs its payment to be postponed imtil some part of 

the property of the testator shall have been reduced to a cer- nntif ^Irt rf 

tain form, or remitted to a certain place. testator’s 

property 

^ ,, disposed of in 

1 vbUStTatT/On, certain way. 

A bequeaths to B 10,000 rupees, and directs thattMs legacy shall be 
paid as soon as A*s property in India shall be realized in England. The 
legacy is not specific. 

133. Where a will contains a bequest of the residue of whan eau- 
the testator’s property along with au enum ration of some 

items of property not previously bequeathed, 1:he articles 
enumerated shall not be deemed to be specially bequea- spe<afioai^ 


134. Where property k specially bequeathed to two or pritnni ion, 
more persons in succession, it shall be retained in the form in of 
which the testator left it, although it may be of such a nature to* 

that its value is continually decreasing. ^ei»i pw- 

sons in 
oesBion. 
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[aot X 


Sections 136 — 137 . 

Illustrations. 

(a) A, having a lease of a house fox a term of years, 15 of which 
were unezpixed at the time of his death, has bequeathed the lease to B 
for his hfe, and after B’s death to C. B is to enjoy the property as A 
left it, although, if B lives for 15 years, C can take nothing under the 
bequest. 

(b) A, having an annuity during the life of B, bequeaths it to C for 
his life, and after C’s death to D. C is to enjoy the annuity as A left it, 
although, if B dies before D, D can take nothing under the bequest. 

135. Where property comprised ia a bequest to two 
or more persons in succession is not specifically bequeathed, 
it shall, in the absence of any direction to the contrary, be 
sold, and the proceeds of the sale shall be invested in such 
securities as the High Court may, by any general rule to be 
made from time to time, authorize or direct, and the fund 
thus constituted shall be enjoyed by the successive legatees 
according to the terms of the will. 

Illustratton. 

A, having a lease for & term of years, bequeaths “ all his property ” 
to B for life, and after B’s death to C. The lease must be sold, and the 
proceeds invested as stated in the text, and the annual income arising from 
the fimd is to be paid to B for hfe. At B’s death the capital of the fund 
is to be paid to C. 

136. If there be a deficiency of assets to pay legacies, 
a specific legacy is not liable to abate with the general legacies. 

PART XX. 

Of Demonstrative Legacies. 

137. Where a testator bequeaths a certain sum of 
money, or a certain quantity of any other commodity, and 
referes to a particular fund or stock so as to constitute the 
same the primary fund or stock out of which payment is to be 
made, the legacy is said to be demonstrative. 

Explanation . — ^The distinction between a specific legacy 
and a demonstrative legacy consists m this, that 

where t^pecified property is given to the legatee, the le- 
gacy is specific ; 

where t!^ legacy is directed to be paid out of specified 
property, it is demonstrative. 

Illustrations. 

(cf) A bequeaths to B 1,000 rupees, being part of a debt due to bim 
from W . He also bequeaths to C 1,000 rupees to be paid out of the debt 
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Sections 138 - 139 . 

due to him fiom W. The legacy to B is specific ; the legacy to C is 
demonstrative.” 

(6) A b queaths to B. 

10 Bushels of the corn which shall grow in Lis field of 
green acre : ” 

80 chests of the indigo which shall be made at his factory of 
Eampore : ” 

“ 10,000 rupees out of his five per cent, promissory notes of 
the Government of India : ” 
an annuity of 500 rupees “ from his funded property : ” 

“ 1 ,000 rupees out of the sum of 2,000 rupees due to him by C.* 
A bequeaths to B an annuity, and direote it to be paid out of 
the rents arising from his taluk of Ramnagar. 

A bequeaths to B — 

“ 10,000 rupees out of his estate at Ramnagar/* or charges it 
on his estate at Ramnagar : 

** 10,000* rupees, being his share of the capital embarked in a 
certain business.** 

Each of these bequests is demonstrative. 

138. Wliere a portion of a fund is specifically be- 
queatlied and a legacy is directed to be paid out of tie 
same fund, the portion specifically bequeathed shall first be 
paid to the legatee, and the demonstrative legacy shall be 
paid out of the residue of the fund, and, so far as the resi- 
due shall be deficient, out of the general assets of the 
testator. 

A bequeaths to B 1,000 rupees being part of a debt due to him, from 
W. He also bequeaths to C 1,000 rupees to be paid out of the debt due 
to him from W. The debt due to A from W is only 1,600 rupees ; of these 
1,500 rupees, 1,000 rupees belong to B, and 600 rupees are to be paid to 0. 
C is also to receive 600 rupees out of the general assets of the testator. 


PART XXT. 

Of Ademption op Leoaoies. 

139. If anything which has been specifically be- 
queathed does not belong to the testator at the time of his 
death, or has been converted into property of a different 
kind, the legacy is adeemed ; that is, it cannot take effect 
by reason of the subject-matter having been withdrawn 
from the operation of the will. 


(a) A bequeaths to B — 

“ the diamond ring presented to him by 0 : ” 
“ his gold chain : ” 


Order of 
payment 
when lega- 
cy directed 
to be paid 
out of fund 
the subject of 
apecific lega- 
cy. 


Ademption 

explained. 
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Sections 140 — 142. 

“ certain bale of wool : ” 
a certain piece of cloth : ” 

“ all his housebold goods which shall be in or about his dwel- 
ling-house in M Street in Calcutta, at the time of his death.” 
A, in his lifetime, — 
sells or gives away the ring : 
converts the chain into a cup : 
converts the wool into cloth : 
makes the cloth into a garment : 
takes another house into which he removes all his goods. 

Each of these legacies is adeemed. 

(6) A bequeaths to B — 

“ the sum of 1,000 rupees in a certain chest 
“ aU the horses in his stable.” 

At the death of A, no money is found in the chest, and no horses 
in the stable. 

The legacies are adeemed. 

(c A bequ »aths to B certain bales of goods. A takes the goods 
with him on a voyage The ship and goods are lost at s^a, and A is 
drowne 1. The legacj' is adeemed. 

140. A demonstrative legacy is not adeemed by reason 
that tbe property on wbicb it is charged by the will does not 
exist at the lime of the death of the testator, or has been 
converted into property of a different kind ; bnt it shall in 
such case be paid out of the general assets of the testator. 

141. Whe-e the thing specifically bequeathed is the 
right to icjeivv. aomcuhiug oi value from a third party, and 
the testator himself receives it, the bjquost is adeemed. 

Ulus ra ions, 

{a) bequeat s to B 

‘"the *obt which C owes him 
‘‘2,000 rjpees wLi h he as in the hands of D 
“the money due to him on the bond of E 
“ms m ng ige on the Rampore factory.” 

All these debts are extin.^u shed in A’s lifetime, some with and some 
without his oonsenc. All he iegicies aie ad emed. 

(6) A beqiieiihs to B “uis int lesu in certain policies of life assur- 
ance.” A in his life ime r-cdVvS the aniouil of the policies. The legacy 
is aieemed 

142. * "Ihe receipt by th* k^stator of a part of an entire 
thing specifically beque-athed shall operate as an ademption 
of the lega<!y to the extent of tire sum so received. 

Illustration, 

A queaths ro B “uhe debt ‘ue ^o him by C.” The debt amounts 
to 10.000 rape s. C pay^ lo A 5,000 rupees, th-^ one-half of the debt. 
The legacy is levoked by ademption, so far as regards the 5,000 rupees 
received by A. 
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Sections 143 — ^146. 

143. If a portion of an entire fund or stock be specifi- 
cally beqneatbed, the receipt by the teptator of a portion of 
the fund or stock shall operate as an ademption only to the 
extent of the amount so receivtd ; and the residue of the fund 
or stock shall be applicable to the discharge of the specific 
legacy. 

Illustraiion, 

A bequeaths to B one-half of the sur^ of 10.000 rupees due to Mm 
fr m W. A in his lifetime rt^c ives 6,000 rupees, part of the 10,000 
rupees The 4,000 rupees which ar«^ due fiom W to A at the time of his 
death belong to B under the specific bequest. 

144. Where a portion of a fund is specifically bequeath- 
ed to one legatee, and a legacy charged on the same fund is 
bequeathed to another legatee ; if the testator receives a 
portion of that fund, and the remainder of the fund insuffi- 
cient to pay both the specific and the demonstrative legacy, 
'the specific legacy shall be paid first, and the residue (if any) 
of the fund shall be applied so far as it will extend iu payment 
of the demonstrative legacy, and the rest of the demonstra- 
tive legacv shall be paid out of the general assets of the 
testator. 

IllusUation. 

A bequeaths to B 1,003 rupees, pirt of the debt of 2,000 rupees due 
to him fiom W. He also beque ths t > C 1,000 lupces to be p i I o t of 
the debt d c to him from W. A after var b it ce ves 500 rupees, p iit oi 
tl at debt, nJ dies leaving only 1,500 rup es due to Uni ifoiu W. Oj 
these 1,500 rupees, 1,000 rupees belong to B, and 500 rupees are to be 
paid to C. 0 is cdso to receiva 500 lupeis out td the general assets ( f the 
testator 

145. Where stock which has been specifically be- 
queathed does not exist at the testator’s death, the legacy is 
adeemed. 

Illustration, 

A bequeaths to B — 

“ his capital stock of 1,000? in East India Stock : ” 

“ his promissory notes of the Government of India for 10,000 
rupees in their 4 per cent, loan.” 

A sells the stock and the notes. The legacies are adeemed. 

146. Where stock which has been specifically bequeath" 
ed does only in part exist at the testator’s death, the legacy 
is adeemed so far as regards that part of the stock which 
has ceased to exist. 

lllustrafion, 

A bequeaths to B his 10,000 rupees in the 5^ per cent loan of the 
Government of India.” A sells one-half of his 10,000 rupees in the loan 
in question, One-ha*f of the legacy is adeemed. 


Ademption 
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Sections 147 — 149. 

147. A specific bequest of goods under a description 
connecting them \vitli a certain place, is not adeemed by rea- 
son that they have been removed from such place from any 
temporary cause, or by fraud, or without the knowledge or 
sanction of the testator. 


lUmtrations, 

A bequeatliR to B “ all his household goods which shall be in or about 
his dwblling-bouse in Calcutta at the time of his death.” The goods are 
removed from the house to save them from fire. A dies before they are 
brought back. 

A bequt-aths to B “ all his household goods which shall be in or about 
his dwelling-house in Calcutta at the time of his death.” During A’s ab- 
sence upon a journey, the whole of the goods are removed from the house. 
^ dies without having sanctioned their removal. 

Neither of these legacies is adeemed. 

148. The removal of the thing bequeathed from the 
place in which it is stated in the will to be situated does not 
constitute an ademption where the place is only referred to 
in order to complete the description of what the testator 
meant to bequeath. 


Illustrations, 

A bequeaths to B all the bills, bonds and other securities for money 
belonging to him then lying in his lodgings in Calcutta. At the time 
of his death, these effects bad been removed from his lodgings in Calcutta. 

A bequeaths to B all his furniture then in his house in Calcutta. The 
testator has a house at Calcutta and another at Chinsurah, in which he 
lives alternately, being possessed of one set of furniture only, which 
hi removes with himself to each house. At tho time of hk death the fur- 
niture is in the house at Chinsurah. 

A bequeaths to B all his goods on board a certain sMp then lying in 
the river Hugli. The goods are removed by A’s directions to a warehouse, 
in which they remain at the time of A’s death. 

No one of these legacies is revoked by ademption. 

Wh^^^thmg 149 ^ Where the thing bequeathed is not the right to 
isla valuable receive something of value from a third person, but the money 
*0 ^Jestafo/ ^ other commodity which shall be received from the third 
from^tWiSr person by the testator himself or by his representatives, the 
lector receipt of j^uch sum of money or other commodity by the 
himself, or his testator shall not constitute an ademption ; 

Uvr^cei^’es ^ mixes it up with the general mass of his proper- 

it. ’ ty, the legacy is adeemed. 


Illustration, 

A bequeaths to B whatever sum may be received from his claim on C. 
A receives the whole of his claim on 0, and sets it apart from the general 
mass of his property. The legacy is not adeemed. 



SUCCESISION. 


98 


1866.] 


Change by 
operation of 
law of 
subject of 
specific 
bequest 
between date 
of will and 
testator’s 
death. 


160—164 

* 

150. Where a thing specificallj bequeathed undergoes 
a change between the date of the will and the testator’s 
death, and the change takes place by operation of law, or 
in the course of execution of the provisions of any legal 
instrunoent under which the thing bequeathed was held, the 
legacy is not adeemed by reason of such change. 

Illustrations, 

A bequeaths to B “ all the money which he has in the 6i per cent 
loan of the Government of India.” The securities for the per cent 
loan are converted during A’s lifetime into 5 per cent stock. 

A bequeaths to B the sum of 2,000Z invested in Consols in the names 
of trustees for A. The sum of 2,000Z is transferred by the trustees into 
A’s own name. 

A bequeaths to B the sum of 10,000 rupees in promissory notes of thp 
Government of India which he has power, under his marriage settlement, 
to dispose of by will. Afterwards, in A’s lifetime, the fund is converted 
into Consols by virtue of an authority contained in the settlement. 

No one of these legacies has been adeemed. 

151. Where a thing specifically bequeathed undergoes Change ot 

a change between the date of the will and the testator’s 
death, and the change takes place without the knowledge or testator’s 
sanction of the testator, the legacy is not adeemed. knowledge. 


Illustration, 

A bequeaths to B “ all his three per cent. Consols.” The Consols are, 
without A’s knowledge, sold by his agent, and the proceeds converted 
into East India Stock. This legacy is not adeemed. 

152. Where stock which has been specifically bequeath- 
ed is lent to a third party on condition that it shall be re- 
placed, and it is replaced accordingly, the legacy is not 
adeemed. 


153. Where stock specifically bequeathed is sold, and 
an equal quantity of the same stock is afterwards purchased 
and belongs to the testator at his death, the legacy is not 
adeemed. 

PAKT XXII. 


Stock speci- 
fically be 
queathed, 
lent to third 
party 

on condition 
that it be- 
replaced. 

Stock speci- 
fically be- 
queathed, 
sold but 
replaced and 
belonging to 
testator at 

I--- 


Op the Payment op Liabilities in respect op 
THE Subject of a Bequest. 

154. Where property specifically bequeathed is sub- Noa-iiabiuty 
ject at the death of the testator to any pledge, hen, or in- ^ 
cumbrance, created by the testator himself or by any person * 

gatees. 
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Sections 165-156. 

tmder wlj.om he claims, then, unless a contrary intention 
appears by the will, the legatee, if he accepts the bequest, 
shall accept it subject to such pledge or incumbrance, and 
shall (as between himself and the testator’s estate) be liable 
to make good the amount of such pledge or incumbrance. 

A contrary intention shall not be inferred from any 
direction which the will may contain for the payment of the 
testator’s debts generally. 

Explanation. — A periodical payment in* the nature of 
land revenue or in the nature of rent is not such an incum- 
brance as is contemplated by this section. 

lUusirations. 

, (a) A bequeaths to B the diamond ring given him by C. At A’s 

death the ring is held in pawn by D, to whom it has been pledged by A. 
It is the duty of A’s executor’s, if the state of the testator’s assets will 
allow them, to allow B to redeem the ring 

(6) A bequeaths to B a zamindary, which at A’s death is subject 
to a mortgage for 10,000 rupees, and the whole of the principal sum, to- 
gether with interest to the amount of 1,000 rupees, is due at A’s death. 
B, if he accepts the bequest, accepts it subject to tlus oharfi:e, and is liable, 
as between himself and A’s estate, to pay the sum of 11,000 rupees thus 
due. 

155. Where any thing is to be done to complete the 
testator’s title to the thing bequeathed, it is to be done at 
the. cost of the testator’s estate. 

Illustrations, 

{a) A, having contracted in general terms for the purchase of a 
piece of land at a certain price, bequeaths it to B, and dies before he has 
paid the purchase-money. The purchase-money must be made good out^ 
of A’s assets. 

(b) A having contracted for the purchase of a piece of land for a 
certain sum of money, one-half of which is to be paid down, and the other 
half secured by moi*tgage of tho land, bequeaths it to B, and dies before 
he has paid or secured any paii} of tho purchase-money. One-half of the 
purchase-money must be paid out of A’s asst ts. 

156. Where there is a bequest of any interest in im- 
moveable property, in respect of which payment in the na- 
ture of laud revenue or in the nature of rent has to be made 
periodically, the estate of the testator shall (as between such 
estate and Ae legatee) make good such payments or a pro- 
portion of them up to the day of his death. 

Illustration, 

A bequeaths to B a house, in respect of which 365 rupees are pay- 
able annually by way of rent. A pay*: his rent at the usual time, and dies 
25 days after. A’s estate shall make good 25 rupees in respect of the rent. 
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Sections 157-158. 

157. In tlie absence of any direction in the will, where Exoneration 
there is a specific bequest of stock in a Joint Stock Company, 
if any call or other payment is due from the testator at the stock in Joint 
time of his death in respect of such stock, such caU or payment 
shall, as between the testator’s estate and the legatee 
be borne by such estate. 

But if any call or other payment shall, after the testator’s 
death, become due in respect of such stock, the same shall, 
as between the testator’s estate and the legatee, be borne by 
the legatee if he accepts the bequest. 

Illustrations, 

(а) A bequeathed to B his shares in a certain railway. At A’s 
death there was due from him the sum of 61, in respovit of each share, » 
being the amount of a call which had been duly made, and the sum of 5s. 
in respect of each share, being the amount of interest which had accrued 
due in respect of the call. These payments must bo borne by A*s estate. 

(б) A has agreed to take 50 shares in an intended Joint Stock Com- 
pany and has contracted to pay up 61. in respect of each share, which sum 
must be paid before his title to the shares can be completed. A bequeaths 
these shares to B. The estate of A must make good the payments which 
were necessary to complete A*s title. 

(c) A bequeaths to B lus shares in a certain railway. B accepts 
the legacy. After A’s death, a call is made in respect of the shares. B 
must pay the oaU. 

(d) A bequeaths to B his shares in a Joint Stock Company. B 
accepts the bequest. Afterwards the affairs of the Company are wound 
up, and each shareholder is called upon for contribution. The amount of 
the contribution must be borne by the legatee. 

(e) A is the owner of ten shares in a Eailway Company. At a 
meeting held during his lifetime, a call is made of 32. per share, payable 
by three instalments. A bequeaths his shares to B, and dies between 
the day fixed for the payment of the first and the day fixed for the pay- 
ment of the second instalment, and without having paid the first instal- 
ment. A’s estate must pay the fiist instalment, and B, if he accepts the 
legacy, must pay the remaining instalments. 

PAET XXIIL 

Of Bequests of Things desceibfd in general telms. 

158. If ttere be a bequest of something described in Bequest of 
general terms, the executor must purchase for the legatee 
what may reasonably be considered to answer the descrip- ter^f^ ^ ^ 
tion. • 

Illustrations, 

{a) A bequeaths to C u pair of carriage-horses, or a diamond ring. 

The executor must provide the legatee with such articles, if the state of 
the assets will allow it. 
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Sections 159-160. 

(6) A bequeaths to B “ his pair of camE^e-borscs.” A bad no 
carriage -borses at tbe time of bis death. The legacy fails. 


PART XXIV. 

Op Bequests op the Interest or Produce op a Fund. 

159. Wliere the interest or produce of a fund is be- 
queathed to any person, and the wUI affords no indication of 
an intention that the enjoyment of the bequest should be of 
limited duration, the principal as well as the interest shall 
belong to the legatee. 

Illustrations, 

(а) A bequeaths to B the interest of his 5 per cent promissory 
notes of the Government of India. There is no other clause in the will 
affecting those securities. B is entitled to A’s 6 per cent promissory 
notes of the Government of India. 

(б) A bequeaths the interest of his 5 J per cent promissory notes of 
the Government of India to B for his life, and after his death to C. B is 
entith d to the interest of the notes during his life and C is entitled to the 
notes upon B’s death. 

(o) A bequeaths to B the rents of his lands at X. B is entitled to 
the lands. 


PART XXV, 

Op Bequests of Annuities. 

160. Where an annuity is created by will, tlie legatee 
is entitled to receive it for Ms life only, unless a contrary 
intention appears by tbe will. And this rule shall not be 
varied by the circumstance that the annuity is directed to 
be paid out of the property generally, or that a sum of money 
is bequeathed to be invested in the purchase of it. 

Illustrations, 

(a) A bequeaths to B 500 rupees a year. B is entitled during bis 
life to receive the annual sum of 500 rupees. 

(5) Ahequeaths to B the sum of 500 rupees monthly. Bis entitled 
during his life to receive the sum of 500 rupees every month. 

(c) A bequeaths an annuity of 500 rupees to B for life, and on B’s 
death to 0. B is entitled to an annuity of 500 rupees during his life. 
C, if he survives B, is entitled to an annuity of 500 rupees from B’s death 
until his own death. 


Annuity 
created by 
will payable 
for life only 
unless con- 
trary inten- 
tion appears 
by wilL 


Bequest of 
interest or 
produce of 
fund. 
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Sectims 161—186. 

161. Where the will directs that an annuity shall be 
provided for any person out of the proceeds of property, or 
out of property generally, or where money is bequeathed to 

be invested in the purchase of an annuity for any person, on out pro. 
the testator’s death the legacy vests in interest in the legatee, ^^t 
and he is entitled at his option to have an annuity purchased 
for him, or to receive the money appropriated for that pur- 
pose by the will. 

to be invested 

UlustfdhouSt in purchase 

(a) A by his will directs that his executors shall out of his property 
purchase an annuity of 1,000 rupees for B. B is entitled at his option to 
have an annuity of 1,000 rupees for his life purchased for him, or to receive 
such a sum as will be sufficient for the purchase of such an annuity. 

(b) A bequeaths a fund to B for his life, and directs that after B’s^ 
death it shall b<. laid out in the purchase of an annuity for C. B and C 
survive the testator. 0 dies in B*s lifetime. On B’s death the fund 
belongs to the representative of 0. 

162. Where an annuity is bequeathed, but the assets of Abatement 
the testator are not sufl5.cient to pay all the legacies given ^^^7* 
by the mil, the annuity shall abate in the same proportion 

as the other pecuniary legacies given by the will. 

168. is of mammtyjQda residuary 

gift, the whole of the annmty is to be satisfied before any part r^duary 
of tiie residue is paid to the residuary legatee, and, if neces- 
sary, the capital of the testator’s estate shall be applied for aist sa^ed. 
that purpose. 

PART XXVI. 

Op Legacies to Creditors and Portionbrs. 

164. Where a debtor bequeaths a legacy to his creditor, 

and it does not appear from the wul that the legacy entitled to 
is meant as a satisfaction of the debt, the creditor shall be 
entitled to the legacy as well as to the amount of the debt. 

165, Where a parent, who is under obligation by con- 

tract to provide a portion for a child, fails to do so, and after- to legacy a. 
wards bequeaths a legacy to the child, and does nqj; intimate 
by his wul that the legacy is meant as a satisfaction of the 
portion, the child shall be entitled to receive tjie legacy as 
well as the portion. 

lUuslration, 

A, by artides tutored into in contemplation of his marriage with B, 
govenauted tbat be would pay to each of the daughters of the intended 

H 
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[act X 

Sediom 166 — 169. 

marriage a portion of 20,000 rupees on lier marriage. TMs covenant 
having been broken, A bequeaths 20,000 rupees to each of the married 
daughters of himself and B. The legatees are entitled to the benefit of 
this bequest in addition to their portions. 

166. No bequest stall be wholly or partially adeemed by 
a subsequent provision made by a settlement or otherwise 
for the legatee. 

lUustrationa. 

(а) A bequeaths 20,000 rupees to his son B. He afterwards gives 
to B the sum of 20,000 rupees. The legacy is not thereby adeemed. 

(б) A bequeaths 40,000 rupees to B, his orphan niece, whom ho 
had brought up from her infancy. Afterwards, on the occasion of B’s 
marriage, A settles upon her the sum of 30,000 rupees. The legacy is not 
thereby diminished. 

PART XXVII. 

Op Election. 

167. Where a man, by his wiU, professes to dispose of 
something which he has no right to dispose of, the person to 
whom the thing belongs shall elect either to confirm such 
disposition or to dissent from it, and in the latter case he 
shall give up any benefits which may have been provided for 
him by the will. 

168. The interest so relinquished shall devolve as if it 
had not been disposed of by the will in favour of the legatee, 
subject, nevertheless, to the charge of making good to the 
disappointed legatee the amount or value of the gift at- 
tempted to be given to him by the will. 

169. This rule wiU apply whether the testator does or 
does not believe that which he professes to dispose of by his 
wiU to be his own. 

IllustratioTis^ 

(a) The farm of Sultanpur was the property of C. A bequeathed 
it to B giving a legacy of 1,000 rupees to C. C has elected to retain his 
farm ot SulCanpur, wliich is worth 800 rupeop. C forfeits his legacy of 
1,000 rupees, of which 800 rupees goes to B, and thf remaining 200 rupees 
falls into the j’csiduary bequest, or devolves according to the rules of in- 
testate succession, as the case may be. 

(5) A bequeaths an estate to B in case B*s elder brother (who is 
married and has childi’en) shall leave no issue living at his death. A also 
bequeaths to 0 a jewel, which belongs to B, B must elect to give up the 
jewel, or to lose the estate. 
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(c) A bequeaths to B 1,000 rupees, and to 0 an estate which will 
under a settlement, belong to B if his elder brother (who is married and 
has children) shall leave no issue living at his death. B must elect to give 
up the etstate, or to lose the legacy. 

(d) A. a person of the age of 18, domiciled in British India, but 
owning real property in England, to which 0 is heir-at-law, bequeaths a 
legacy to C, and, subject thereto, devises and bequeaths to B “ all his 
property, whatsoever and wheresoever,*’ and dies under 21. The real 
property in England does not pass by the will. 0 may claim his legacy 
withoat giving up the real property in England. 

170. A bequest for a man’s benefit is, for the purpose 

of election, the same thing as a bequest made to himself. how r^arded 

for purpose 

Illustration. election. 

The farm of Sultanpur Khurd being the property of B, A bequeathed 
it to C ; and bequeathed another farm called Sultanpur Buzurg to his* 
own executors with a direction that it should be sold, and the proceeds 
applied in payment of B’a debts. B must elect whether he will abide by the 
will or keep his farm, of Sultanpur Khurd in opposition to it. 

171. A person taking no benefit directly under the will Pewon de- 
but deriving a benefit under it indirectly, is not put to his SSiLtiy^not 

election. piit to elec- 

tion. 


Illustration. 

The lands of Sultanpur are settled upon C for life, and after his death 
upon D, his only child. A bequeaths the lands of Sultanpur to B, and 
1,000 rupees to 0. 0 dies intestate, shortly after the testator, and with- 
out having made any election, D takes out administration to C, and as 
administrator electa on behalf of C’s estate to take under the will. In 
that capacity he receives the legacy of 1,000 rupees, and accounts to B 
for the rents of the lands of Sultanpur which accrued after the death of 
the testator and before the death of C In his individual character he 
retains the lands of Sultanpur in opposition to the will. 

172. A person who in Ms individual capacity takes a Person taking 
benefit under the will, may in another character elect to take 
in opposition to the will. under wm, 

may in other 

Illustration 

elect to take 

The estate of Sultanpur is settled upon A for life, and after hia death in opposition, 
upon B. A leaves the estate of Sultanpur to D, and 2,000 rupees to B, and 
1,000 rupees to C, who is B’s only child. B dies intesl^te, shortly 
after the testator, without having made an election. C takes out 
administration to B, and as administrator elects to keep the estate of Sul- 
tanpur in opposition to the wiU, and to relinquish the legacy of 2,000 
rupees. 0 may do this, and yet claim his legacy of 1,000 rupees under 
the will. 


Exception to the six last Rules . — ^Where a particular gift 
is expressed in the will to be in lieu of something beloDging 
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to the legatee, which is also in terms disposed of by the will, 
if the legatee claims that thing, he must rehn(jxush the par- 
ticular gift, but he is not bound to rehnqmsh any other 
benefit given to him by the wOh 

Illustration, 

Under A’a marriage-eettlement Ms wife is entiti^, if she 
to the enjoyment of tht estate of Snltanpur durmg her life. A by his •mil 
bequoatM to Ms wife an annuity oi mi. during Iwr life, m 
interest in the estate of Snltanpur, wMch wtate he bequeaths 
He also dives Ms wife a legacy of 1,0001. The widow elects to take w^t 
she is entitled to under the settlement. She is bound to rehnqmsh the 
annuity, but not tbe legacy of IfiOOl. 

When accept- 173. Acceptance of a benefit given by 

anoe of bene- an election bv the legatee to take under the will, it no 

Sute.r"w}rC of Hs rigfit toetort »ndof t^ose 
M decuo. „lioh would influence the judg^t of » 

making an election, or if he waives mqmry mto the 

circuiuataiices. 

Illustrations, 

(a\ A is owner of an tstate called Snltanpur Khurd. and has life 

• * J ir, another estate called Snltanpur Burzug, to which, upon Ms 
iT^+rhis soJ B will be absolutely entitle! The will of A gives the estate 

orSMtaMur ^urd to B, and the estate of Snltanpur Buzurg to C. B, 
of Snltanp ^ ^ Snltanpur Bnznig, allows C 

in f it afd enters into possession of the estate of Sultan- 

the bVest of Snltanpur Buzurg to C. 
^ (M B the eldest son of A, is the posse^r of an estate called Sul- 
dunnnr A beoueaths Snltanpur to C, and to B the residue of A’s proper- 
Jr^B' having bean informed by A’s executors that the residue 
ty. B, havi g ^ possession of Snltanpur. Ho 

rZ fisTvSat the residue does Lt amount to more than 600 
‘ 174. Such knowledge or waiver of inquiry shall, in the 

absence of evidence to tbe contrary, be presumed if the 
legatee has enjoyed for two years the benefits provided for 
lay the will without doing any act to eapress dissent. 
175. Such kuowledge or waiver of inq^i^y may be 
inferred fibm any act of the legatee which renders it i^pos- 
S to place the persons interested m the subject-matter of 
Sie bequestin the same condition as if such act had not been 

done. 

Illustration, 

A bequeaths to B an estate to wMch 0 is entitied, and to 0 a coal-mine. 

CtakeBposses8ionofthemine,andexhauatait. He haa thereby confirmed 

of tbe bequest tbe estate to B* 


Presumption 
arising from 
enjoyment by 
legatee for 
two years. 


Confirmation 
of bequest by 
act of lega- 
tee. 
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Sections 170—178. 


176. If tlie legatee shall not, witliin one year after the When testa- 
death of the testator, signify to the testator’s representatives 
his intention to confirm or to dissent from the will, the repre- may oaii 
sentatives shall, upon the expiration of that period, require 
him to make his election. 

And if he does not comply with such requisition within Effect ofaon- 
a reasonable time after he has received it, he shall be deemed ’ 

to have elected to confirm the will. 


177. In case of disability the election shall be post- 
poned until the disability ceases, or until the election shall be tion in case 
made by some competent authority. ofdisaKUty. 


PAKT XXVIII. 


Of Gifts in Contemplation of Death. 

178. A man may dispose, by gift made in contempla- 
tion of death, of any moveable property which he could dis- 
pose of by will. 

A gift is said to be made in contemplation of death where 
a man who is ill and expects to die shortly of his illness, de- 
livers to another the possession of any moveable property 
to keep as a gift in case the donor shall die of that illness. 

Such a gift may be resumed by the giver. 

It does not take effect if he recovers from the illness 
during which it was made ; nor if he survives the person to 
whom it was made. 


Property 
transferable 
by gift made 
in contem- 
plation of 
death. 

When gift 
said to be 
made in con<r 
templation of 
death. 


Such gift 
rosumable. 
When it fails. 


Illustrations, 

(a) A being ill, and in expectation of death, delivers to B, to b® 
retained by him in case of A’s death — 
a watch ; 

a bond granted by C to A : 
a Bank Note : 

a promissory note of the Government of India endorsed in 
blank : 

a bill of exchange endorsed in blank : ^ 

certain mortgage-deeds. 

A dies of the illness during which he delivered these articles. 

B is entitled to — • 

the watch : 

the debt secured by C’s bond : 
the bank-note : 

the promissory note of the Government of India : 
the bill of exchange : 

the money secured by the mortgage-deeds. 



102 


StJCOESSION. 


[act X 


Sections 179 — 183. 

{b) A, being ill and in expectation of death, delivers to B the key 
of a trunk, or the key of a warehouse in which goods of bulk belonging to A 
are deposited, with the intention of giving him the control over the con- 
tents of the trunk, or over the deposited goods, and desires him to keep 
them in case of A’s death. A dies of the illness during which he delivered 
these articles. B is entitled to the trunk and its contents or to A’s goods 
of bulk in the warehouse. 

(g) a, being ill and in expectation of death, puts aside certain arti- 
cles in separate parcels, and marks upon the parcels respectively the 
names of B and C. The parcels are not delivered during the life of A. 
A dies of the illness during which he set aside the parcels. B and 0 are 
not entitled to the contents of the parcels. 

PAET XXIX. 

* Op gbant op Pbobate and Letters op Administration. 

chaiaofeer 179. The executor or administrator, as the case may 

“ decease person, is his W ropres^tative for aJl 
or adminia- purposes, and all the property of the deceased person vests 

fa^ras g^g guch, 

Administra- 180. When a will has been proved and deposited in a 
oo”*^^exed ^0^ Competent jurisdiction, situated beyond the limits 
of'^^a^^ti- of the Province, whether in the British dominions or in a 
foreign country, and a properly authenticated copy of the 
ved'abrSd! wiU is produced, letters of administration may be granted 
with a copy of such copy annexed. 

Probate only 181. Probate can be granted only to an executor ap* 
pointed hy the trill. 

Appointment 182. The appointment may be express or by necessary 
" implication. 

Illustrations, 

{a) A wills that 0 be his executor if B will not ; B is appointed 
executor by implication. 

(6) A gives a legacy to B and several legacies to other persons, 
among the rest to his daughter-in-law, C, and adds, ‘‘but should the 
within named C be not living, I do constitute and appoint B my 
whole and executrix.” C is appointed executrix by implication, 

(c) A appoints several persons executors of hia will and codicils, 
and his nephew residuary legatee, and in another codicil are these 
words : — “ I appoint my nephew my residuary legatee to discharge 
all lawful demands against my will and codicils, signed of different 
dates.” The nephew is appointed an executor by implication. 

1?ersons to 183. Probate cannot be granted to any person whoan 
bate“oaS a minor or is of unsound mind, nor to a married worn ia 
be granted, ^thout the previous consent of her husband. 
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184. Wken several executors are appointed, probate 


Grant of 
probate to 


may be granted to them all simnltaneonsly or at different several exe- 
times. 

taneously 

Illustration. ^ diffeient 

A is an ozeoutor of B’s will by express appointment, and C an execu- 
tor of it by implication. Probate may be granted to A and C at tbe 
same time, or to A first and tben to C, or to C first and then to A. 


185. If a codicil be discovered after tbe grant of probate Separate pro- 
separate probate of that codicil may be granted to tbe exe- dfsooveied ” 
cutor, if it m no way repeals tbe appointment of executors after grant ot 
made by tbe will. 

If different executors are appointed by tbe codicil, tbe Proce^ 
probate of tbe will must be revoked, and a new probate, 
granted of tbe will and tbe codicil together. appointed by 


186. When probate bas been granted to several exe- Accrual of 
cutors, and one of them dies, tbe entire representation of tbe 
testator accrues to tbe surviving executor or executors. ing executor. 

187. No right as executor or legatee can be estabUsbed 

in any Court of Justice, unless a Court of competent juris- tee whV**' 
diction witbm the Province shall have granted probate of tbe eetobUebeA 
wiU under which tbe right is claimed, or shall have granted 
letters of administration under tbe one hundred and eightieth 
section. 

188. Probate of a will when granted establishes tbe . 

will from tbe death of tbe testator, and renders valid all 
intermediate acts of tbe executor as such. 

189. Letters of adroinistration cannot be granted to To whom 
any person who is a minor or is of imsound mind, nor to a 
married woman without tbe previous conseu d of her husband, be granted. 

190. No right to any part of tbe property of a person Bight to • 
who bas died iutestate can be established m any Court of 
Justice, unless letters of administration have first been whlT^b 
granted by a Court of competent jurisdiction. 

191. Letters of administration entitle tbe administra- Efieot of 

tor to aU rights belonging to the intestate as effectually as if «a- 

tbe administration had been granted at the moment after 

bis death. 

192. Letters of administration do not render valid Acts not vaii- 
any intermediate acts of the administrator tending to the 
diminution or damage of tbe intestate’s estate. 
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G^t of ad- ;193. When a person appointed an executor has not 
renounced the executorship, letters of admmistration shall 
tor has not granted to any other person until a citation has been 

renounce calling upon the executor to accept or renounce his 

executorship ; 

except that when one or more of several executors have 
proved a will, the Court may, on the death of the survivor 
of those who have proved, grant letters of administration 
without citing'those who have not proved. 

Form and 194. The renunciation may be made orally in the pre- 

Satiorof sence of the Judge, or by a writing signed by the person re- 
exeoutorship. aouncing, and when made shall preclude him from ever 
^thereafter applying for probate of the will appointing him 
executor. 


Procedure 195. If the executor renounce, or fail to accept the 

tor^oScM executorship withm the time limited for the acceptance or 
or fails to refusal thereof, the will may be proved and letters of adminis- 
In timei^V. tration with a copy of the wffl annexed may be granted to 
ed- the person who would be entitled to administration in case 

of intestacy. 

Grant of ad- When the deceased has made a will, but has not 

ministration appointed an executor, or 

OT rXd^ when he has appointed an executor who is legally in- 
icgatee. capable or refuses to act, or has died before the testator, or 
before he has proved the wiU, or 

when the executor dies after having proved the will 
but before he has administered all the estate of the deceased ; 

an universal or a residuary legatee may be admitted to 
prove the will, and letters of administration with the will 
annexed may be granted to him of the whole estate, or of so 
much thereof as may be unad ministered. 


Eight to ad- 197 . When a residuary legatee who has a beneficial in- 
terest survives the testator, but dies before the estate has 
been fully administered, his representative has the same right 
d«^^' to adminiatration with the will annexed as such residuary 
legatee. 


Grant of ad- 
imnistration 
where no ex- 
ecutor, nor 
residuary 
l^atee, nor 
representa- 
tive of such 
legatee. 


198. When there is no executor and no residuary lega- 
tee or representative of a residuary legatee, or he declines or 
is incapable to act, or cannot be found, the person or persons 
who would be entitled to the administration of the estate of 
the deceased if he had died intestate, or any other legatee 
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Sections 199 — 205. 

havmg a beneficial interest, or a creditor, may be admitted 
to prove the will, and letters of administration may be grant- 
ed to him or them accordingly. 

199. Letters of administration with the will annexed 
shall not be granted to any legatee other than an universal 
or a residuary legatee, until a citation has been issued and 
published in the manner hereinafter mentioned, calling on 
the next of kin to accept or refuse letters of administration. 

200. When the deceased has died intestate, those who 

are coimected with him, either by marriage or by consangui- 
nity, are entitled to obtain letters of administration of his 
estate and effects in the order and according to the rules 
hereinafter stated. • 

201. If the deceased has left a widow, administration 
shall be granted to the widow, unless the court shall see 
cause to exclude her, either on the ground of some per- 
sonal disqualification, or because she has no iut^irest in the 
estate of the deceased. 


Illitsf rations. 

(a) The widow is a lunatic, or has comm'tteJ adultery, or has leon 
barred by her marriage settlement of all interest in her husband’s estate ; 
there is cause for excluding her from the adm'nistration. 

(h) The widow has married again since the decease of her husband ; 
this is not good cause for her exclusion. 

202. If the Judge think proper, he may associate any 
person or persons with the widow in the administration, 
who would be entitled solely to the administration if there 
were no widow. 

203. If there be no widow, or if the Court see cause to 
exclude the widow, it shall commit the administration to the 
person or persons who would be beneficially entitled to the 
estate according to the rules for the distribution of an in- 
testate’s estate ; 

Provided that, when the mother of the deceased shall be 
one of the class of persons so entitled, she shall be solely 
entitled to administration. 

204. Those who stand in equal degree cff kindred to 
the deceased are equally entitled to administration. 

205. The husband, surviving his wife, has the same 
right of administration of her estate as the widow has in res- 
pect of the estate of her husband. 


Citation 
before grant 
of admini- 
stration to 
legatee other 
than univer- 
sal or resi- 
duary. 

Order in 
which con- 
nections en- 
titled to 
administer. 


Administra- 
tion to widow 
unless court 
soe cause to 
exclude her. 


Association 
with widow 
in adminis- . 
tration. 


Administra- 
tion where 
no widow 
or widow 
excluded. 


Proviso 


Title of kind- 
red to ad- 
ministration 
Bight of 
widower to 
administra- 
tion of wif e*8 
estate. 
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206. Wlien there is no person connected with the de- 
to owdito^ ceased by marriage or consanguinity who is entitled to letters 

of administration and willing to act, they may be grant- 
ed to a creditor. 

207. Where the deceased has left property in British 
India, letters of administration must be granted according 
to the foregoing rules, although he naay have been a domi- 

^ ciled inhabitant of a country iu which the law relating to 
testate and intestate succession differs from the law of Bri- 
tish India. 

PART XXX. 


Probate of 
copy or draft 
of lost will. 


Probate of 
contents of 
lost or des- 
troyed will. 

Probate of 
copy where 
original 
exists. 


Administra- 
tion until will 
produced. 


, Of Limited Grant. 

(a) Grants limited in Duration. 

208. When the wiU has been lost or mislaid since the 
testator's death, or has been destroyed by wrong or accident 
and not by any act of the testator, and a copy or the draft 
of the will has been preserved, probate may be granted of 
such copy or draft, limited until the origiual or a properly 
authenticated copy of it be produced. 

209. When the will has been lost or destroyed and no 
copy has been made nor the draft preserved, probate maybe 
granted of its contents, if they can be established by evidence. 

210. When the will is in the possession of a person 
residing out of the Proviuce in which application for probate 
is made, who has refused or neglected to deliver it up, but a 
copy has been transmitted to the executor, and it is neces- 
sary for the interests of the estate that probate should be 
granted without waiting for the arrival of the original, pro- 
bate may be granted of the copy so transmitted, limited 
imtil the wiU or an authenticated copy of it be produced. 

211. Where no will of the deceased is fort icoming, 
but there is reason to believe that there is a will in existence, 
letters of administration may be granted, limited until the 
will or an authenticated copy of it be produced. 


(6) Grants for the use and Benefit of others havmg Right. 

Administra. 212. When any executor is absent from the Province 
in which application is made, and there is no executor within 
to at^My the Province willing to act, letters of administration, with 
<A absent will annexed, may be granted to the attorney of the 

executor. ^ ^ ^ 
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absent executor, for the use and benefit of his principal, li- 
mited until he shall obtain probate or letters of administra- 
tion granted to himself. 

213. When any person to whom, if present, letters of 
administration, with the will annexed, might be granted, is 
absent from the Province, letters of administration, with 
the will annexed, may be granted to his attorney, limited as 
above mentioned. 

214. When a person entitled to administration in case 
of intestacy is absent from the Province, and no person 
equally entitled is willing to act, letters of administration 
may be granted to the attorney of the absent person, limit"(f 
as before mentioned. 

215. When a minor is sole executor or sole residuary 
legatee, letters of administration, with the will annexed, 
may be granted to the legal guardian of such minor or to such 
other person as the Court shall think fit until the minor 
shall have completed the age of eighteen years, at which 
period and not before, probate of the will shall be granted 
to him. 

216. When there are two or more minor executors and 
no executor who has attained majority, or two or more resi- 
duary legatees and no residuary legatee who has attained 
majority, the grant shall be limited until one of them shall 
have completed the age of eighteen years. 

217. If a sole executor or a sole universal or residuary 

legatee, or a person who would be solely entitled to the es- 
tate of the intestate according to the rule [a] for the distri- 
bution of intestates’ estates, be a lunatic, letters of admini- 
stration, with or without the will annexed, as the case may 
be, shall be granted to the person to whom the care of his 
estate has been committed by competent authority, or, if 
there be no such person, to such otW person a%the Court 
may think fit to appoint, for the use and benefit of the luna- 
tic until he shall become of sound mind. , 

218. Pending any suit touching the validity of the will 
of a deceased person, or for obtaining or revoking any pro- 
bate or any grant of letters of administration, the Corirt may 


Administra- 
tion, with 
will annexed 
to attorney 
of absent 
person, who, 
if present, 
would be 
entitled to 
administer* 

Administra- 
tion to attor- 
ney of absent 
person enti- 
tled to admi- 
nister in case 
of intestacy. 

Administra- 
tion during 
minority of 
sole execu- 
tor or residu- 
ary legatee. 


Administra- 
tion during 
minority of 
severf^l exe- 
cutors or resi- 
duary lega- 
t es. 

Administra- 
tion for use 
and benefit 
o' lunatic 
jns hobanu 


Administra- 
Idoxi pendexM 


[a] Sic : r^<^i rules 
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appoint an adnainistrator of the estate of such deceased per- 
son, who shall have all the rights and powers of a general 
administrator, other than the right of (Mstributing such es- 
tate, and every such administrator shall be subject to the 
immediate control of the Court and shall act under its direc- 
tion. 


Probate 
limited to 
purpose spe- 
cified in will. 


Administra- 
tion with 
will annexed, 
limited to 
particular 
purpose. 

Administra- 
tion limited 
to property 
in which 
person has 
beneficial 
interest. 


Administra- 
tion limited 
to suit. 


(c) For Special Purposes. 

219. If an executor be appointed for any limited piu:- 
pose specified in the will, the probate shall be limited to that 
purpose, and, if he should appoint an attorney to take ad- 
ministration on his behalf, the letters of administration, 
with the will aimexed, shall accordingly be limited. 

' 220. If an executor appointed generally give an au- 

thority to an attorney to prove a will on his behalf, and the 
authority is limited to a particular purpose, the letters of 
administration with the will annexed shall be limited ac- 
cordingly. 

221. Where a person dies, leaving property of which 
he was the sole or surviving trustee, or in which he had no 
beneficial interest on his own account, and leaves no general 
representative, or one who is unable or unwilling to act as 
such, letters of administration, limited to such property, 
may be granted to the person beneficially interested in the 
property, or to some other person on his behalf. 

222. When it is necessary that the representative of a 
person deceased be made a party to a pending suit, and the 
executor or person entitled to administration is unable or 
unwilling to act, letters of administration may be granted to 
the nominee of a party in such suit, limited for the purpose 
of representing the deceased in the said suit, or in any other 
cause or suit which may be commenced in the same or in any 
other Court between the parties, or any other parties, touch- 
ing the matters at issue in the said cause or suit, and until a 
fiun,] decree shall be made therein and carried into complete 
execution. « 


Administra* 
tion limited 
to purpose of 
becommg 
party to suit 
to be brought 
against 
administra- 
tor. 


223. If, at the expiration of twelve months from the 
date of any probate or letters of administration, the execu- 
tor or administrator to whom the same has been granted is 
absent from the Province within which the Court that has 
granted the probate or letters of administration is situate, 
it shall be lawful for such Court to grant, to any person whom 
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it may think fit, letters of admioistration limited to the pur- 
pose of becoming and being made a party to a suit to be 
brought against the executor or administrator, and carrying 
the decree which may be made therein into efiect. 

224. In any case in which it may appear necessary for Administra. 
preserving the property of a deceased person, the Court, 

within whose district any of the property is situate, may and preser- 
grant to any person whom such Court may think fit, letters 
of administration limited to the collection and perservation property, 
of the property of the deceased, and giving discharges for 
debts due to his estate, subject to the directions of the Court. 

225. .When a person has died intestate, or leaving a AppointmOTt 
will of which there is no executor willing and competent to 

act, or where the executor shall, at the time of the death ol son other 
such person, be resident out of the Province, and it shall ap- J^^“ord£” 
pear to the Court to be necessary or convenient to appoint naiy cir- 
some person to administer the estate or any part thereof, ^OTU^bfen. 
other than the person who under ordinary circumstances titled to 
would be entitled to a grant of administration, it shall be 
lawful for the Judge, :n his discretion, having regard to con- 
sanguinity, amount of interest, the safety of the estate and 
probability that it wUl be properly administered, to appoint 
such person as he shall thank fit to be administrator. 

and in every such case letters of administration may be 
limited or not as the Judge sha thillnk fit. 

(d) Grants tvith Exception. 

226. Whenever the nature of the case requires that an Probate or 
exception be made, probate of a wiU, or letters of administra- 

tion with the will annexed, shall be granted subject to such annexed, sub- 
exception. 

227. Whenever the nature of the case requires that an 
exception be made, letters of administra Dion shall be granted ce^ra. 
subject to such exception. 

(e) Grants of the Rest. , 

228. Whenever a grant, with exception, of probate or Probate or 
letters of administration, with or without the wiU aimexed, 

has been made, the person entitled to probate or adminis- 
tration of the remainder of the deceased’s estate may take a 
grant of probate or letters of administration, as the case may 
be, of the rest of the deceased’s estate. 
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Sections 229—234. 

(f) Grants of Effects unadmmistered. 

229. If the executor to whom probate has been granted 
have died, leaving a part of the testator’s estate unadmiois- 
tered, a new representative may be appointed for the pur- 
pose of administering such part of the estate. 

230. In granting letters of administration of an estate 
not fully administered, the Court shall be guided by the 
same rules as apply to original grants, and shall grant let- 
ters of administration to those persons only to whom origi- 
nal grants might have been made. 

231. When a limited grant has edited by effluxion 
of time or the happening of the event or contingency on 
which it was Umitei, and there is still some part of the 
‘deceased’s estate ui\ administered, letters of administration 
shall be granted to those persons to whom original grants 
might have been made. 

{g) Alteration in Grants. 

232. Errors in names and descriptions, or in setting 
foith the time and pla^e of the deceased’s death, or the 
purpose in a limited grant, may be rectified by the Court, 
and the grant of probate or letters of administration may 
be altered and amended accordingly. 

233. If, after the grant of letters of administration 
with the will annexed, a codicil be dijcovered, it may be 
added to the grant on due proof and identification, and the 
grant altered and amended accordingly. 

(A) Revocation of GrarUs. 

234. The grant of probate or letters of administration 
may be revoked or annulled for ]ust cause. 

Erplanation.—J'ast cause is— 

1st, that the proceedings to obtain the grant were de- 
fective in substance ; 

2nd, that the grant was obtained fraudulently by 
making a -false suggestion, or by concealing from the Court 
something material t;o the cauje; 

3rd, that the gr^nt was obtained by means of an untrue 
allegation of a fact essential in point of law to justify the 
grant, though such allegation was made in ignorance or 
inadvertently ; 

4ith, that the grant has become useless and inopeiativg 
through circumstances. 
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Sections 235—237. 

Illmtrat.om. 

(а) The rourt by which the grant was made had no jurisl'otion. 

(б) The grant was made without citing parties who ought to have 
been citec . 

(c) The will of which probate was obta'ned was forged or revoked. 

(d) A obtained letters of admioistration to the estate of as his 
vddow, but it has since transpired that she was never married to him 

(fi) A has taken administrati(m to the estate of B as if he had 
died intes :ate, but a will has since been discovered. 

(/) Since probate was granted, a later will has bteu discovered. 

ig) Since probate was granted, a codicil has b en discovered, 
which revokes or adds to the appointment of executors under the will. 

(A) The person to whom probate was, or letters of administration 
were granted has subsequently become of unsound mind. 


PAET XXXI. 

Op the praotioe in ^eanting and revoking Probates 
AND Letters op Administration. 

235. The District Judge shall have jurisdiction iu 
granting and revoking probates and letters of administration 
m all cases within his district. 

236. The District Judge shall have jhe like powers and 
authority in relation to the granting of probate and letters 
of administration, and all matters connected therewith as 
are by law vested in him in relation to any civil suit or 
proceeding depending in his Court. 

237. The District Judge may order any person to pro- 
duce and bring into Court any paper or writing, being or 
purporting to be testamentary, which may be shown to be in 
the possession or under the control of such person ; 

and if it be not shown that any such power or writing 
is in the possession or under the control of such person, but 
there is reason to believe that he has the knowledge of any 
such paper or %vriting, the Court may direct such person to 
attend for tho purpose of being examined respecting the 
same. 

and such person shall be bound to answer such questions 
as may be put to him by the Court, and, ii so ordered, to pro- 
duce and bring in such paper or writing, t nd shall be subject 
to the like punishment under the Indian Penal Code, in 
case of defa^t in not attending or in not answering such 


Jnrisdiotion 
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Sections 238 — 242. 

questions or not bringing in such paper or writing, as he 
would have been subject to in case he had been a party to 
a suit, and had made such default. 

and the costs of the proceeding shall be in the discre- 
tion of the Judge. 

238. The proceedings of the Court of the District 
Judge in relation to the granting of probate and letters 
of adminisl ration shall, except as hereinafter otherwise pro- 
vided, be regulated, so far as the circumstances of the case 
will admit, by the Code of Civil Procedure. 

239. Until probate be granted of the will of a deceased 
person, or an administrator of his estate be constituted, the 
^District Judge within whose jurisdiction any part of the 
property of the deceased person is situate is authorized and 
required to interfere for the protection of such property, at 
the instance of any person claiming to be interested there- 
in, and in all other cases where the Judge considers that 
the property incurs any risk of loss or damage ; and for 
that purpose, if ho shall see fit, to appoint an officer to take 
and keep possession of the property. 

240. Probate of the will or letters cf admmistration 
to the estate of a deceased person may be granted by the Dis- 
trict Judge under the seal of his Court, if it shall appear 
by a petition verified as hereinafter mentioned, of the per- 
son applying for the same, that the testator or intestate, as 
the case may be, at the time of his decease had a fixed place 
of abode, or any property, moveable or immoveable, within 
the jurisdiction of the judge. 

241. When the application is made to the Judge of a 
District in which the deceased had no fixed abode at the 
time of his death, it shall be in the discretion of the Judge 
to refuse the aj^plication, if in his judgment it could be dis- 
posed of more justly or conveniently in another district, or, 
where the application is for letters of administration, to 
grant them absolutely, or limited to the property within 
his own j'hrisdiction. 

242. Probate or letters of administration shall have 
effect over all the property and estate, moveable or immove- 
able of the deceased, throughout the Province in which the 
same is [a] granted. 


[a] Siz / should be ‘ is or are.” 
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Seftiom 243 — ^246. 

and shall be conclusive as to the representative title 
against all debtors of the deceased, and all persons bolding 
property which belongs to him, 

and shall afford full indemnity to all debtors paying 
their debts, and all persons delivering up such property to 
the person to whom such probate or letters of administra- 
tion shall have been granted. 

243. The application for probate or letters of adminis- 
stration, if made and verified in the manner hereinafter 
mentioned, shall be conclusive for the purpose of authorising 
the grant of probate or administration ; 

and no such grant sha 1 be impeached by reason that 
the testator or intestate had no fixed place of abode, or no 
property within the district at the time of his death, unlfes 
by a proceeding to revoke the grant if obtained by a fraud 
upon the court. 

244. Application for probate shall be made by a peti- 
tion distinctly written in English or in the language in ordi- 
nary use in proceedings before the Court in which the appli- 
cation is made, with the wiU annexed, and stating 

the time of the testator’s death, 
that the writing annexed is his last will and 
testatement, 

that it was duly executed, and 

that the petitioner is the executor therein named ; 

and in addition to these particulars, when the applica- 
tion is to the District Judge, the petition shall further state 
that the deceased at the time of his death had his fixed place 
of abode, or had some property, moveable or imnroveable, 
situate within the jurisdiction of the Judge. 

245. In cases wherein the will is written in any language 
guage other than English or than that in ordinary use in 
proceedings before the Court, there shall be a translation 
thereof aimexed to the petition by a translator of the Court, 
if the language be one for which a translator is appointed ; 
or, if the wiU be in any other language, then by any person 
competent to translate the same, in which case such trans- 
lation shall be verified by that person in ihe following 
manner : — 

“ I {A. J5.)do declare that I read and perfectly under- 
stand the language and character of the original, and that 
the above is a true and accurate translation thereof.” 

I 
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Sections 246—260. 

246. Applications for letters of admiaistration shall 
be made by petition distinctly written as aforesaid, and 
stating 

the time and place of the deceased’s death, 
the family or other relatives of the deceased, and 
their respective residences, 

the light in which the petitioner claims, 
that the deceased left some property within the 
jurisdiction of the District Judge to whom the application 
is made, and 

the amount of assets which are likely to come to the 
petitioner’s hands. 

247. The petition for probate or letters of adminis- 
tfation shall in all cases be subscribed by the petitioner and 
his pleader, if any, and shall be verified W the petitioner in 
the following manner or to the like effect : — 

“ I {A. B.), the petitioner in the above petition, declare 
that what is stated therein is true to the best of my informa- 
tion and belief.” 

248. Where the application is for probate, the petition 
shall also be verified by at least one of the witnesses to the 
will (when procurable), in the manLer or to the effect fol- 
lowing : — 

“ I (C. D.), one of the witnesses to the last will and test- 
ament of the testator mentioned in the above petition, de- 
clare that I was present and saw the said testator afi&x his 
signature (or mark) thereto {as the case may he), {or that the 
said testator aclcnowledged the writing annexed to the above 
petition to be his last wfil and testament in my presence.)” 

249. If any petition or declaration which is here-by 
required to be verified shall contain any avertment which 
the person making the verification knows or believes to be 
false, such person shall be subject to punishment accordmg 
to the provisions of the law for the time being in force for 
the punishment of giving or fabricating false evidence, 

250. In all cases it shall be lawful for the District 
Judge, if he shall think proper, 

to examiSie the petitioner in person, upon oath or solemn 
affirmation, and also 

to require further evidence of the due execution of the 
wiU, or the right of the petitioner to the letters of adminis- 
tration, as the case may be, and 
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Sections 261 —256. 

to issue citations calling upon all persons claiming to and issue ci- 
lia ve any interest in tlie estate of the deceased to come and 
see the proceedings before the grant of probate or letters of ceedii^ 
administration. 

Thie citation shall be fixed up in some conspicuous part 
of the Court-house, and also in the office of the Collector of 
the district, and other wise published or made known in such 
manner as the judge issuing the same may direct. 

251. Caveats against the grant of probate or adminis- 

tration may be lodged with the District Judge ; and immedi- of ^b^ot 
atelyona caveat being entered with the District Judge, 
a copy thereof shall be given to any other Judge to whom 
it may appear to the District Judge expedient to transmit , 
the same. 

252. The caveat shall be to the following eft’ect: — 

“ Let nothing be done iu the matter of the estate of J. B., ' 

late of deceased, who died on the day of at , 

without notice to C. D. of .” 

253. No proceeding shall be taken on a petition for A*ter entiy 
probate or letters of administration after a caveat against 

the grant thereof has been entered with the Judge to whom on 
the application has been made, until after such notice to Sster 
the person by whom the same has been entered as the Court to caveator, 
shall think reasonable. 

254. When it shall appear to the Judge that probate 

of a will should be granted, he wUl ^ant the same under the under “e^of 
seal of his Court in manner following : — Court. 

“I, , Judge of the District of , hereby Form of snob 

made known that on the day of in the year 

the last wiU of * , late of , a 

copy whereof is hereunto annexed, was proved and registered 
before me, and that administration of the property and cre- 
dits of the said deceased, and in any way concerning his will, 
was granted to , the executor in the said wiU named, 

he having undertaken to administer the same, and^to make 
a true inventory of the said property and credits, and to 
exhibit the same at or before the expiration of a. year next 
ensuing, and also to render a true account thereof.” 

255. And wherever it shall appear to the District Grant of 
Judge that letters of administration to the estate of a per- 

son deceased, with or without a copy of the will annexed, tion^tobT 

.- under seal of 

Court, 
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should be granted, be will grant the same under the seal of 
his Court in manner following : — 

“ I, , Judge of tbe District of 

hereby made known that on the day of 

letters of administration (with or without the will annexed, 
(as the case may be) of the property and credits of , 

late of ,deceased, were granted to , the 

father (or as the case may 6e)of the deceased, he having under- 
taken to administer the same, and to make a true inventory 
of the said property and credits, and to exhibit the same in 
this Court at or before the expiration of one year next en- 
suing, and also to render a true account thereof.” 

256. Every person to whom any grant of administra- 
tion shall be committed shall give a bond to the Judge of the 
District Court to ensure for the benefit of the Judge for the 
time being, with one or more surety or sureties, engagii^ for 
the due collection, getting in and administering the estate of 
the deceased, w'hich bond shall be in such form as the Judge 
shall from time to time by any general or specie! order direct. 

257. The Court may, on application made by petition 
and on being satisfied that the engagement of any such bond 
has not been kept, and upon such terms as to security, or 
providing that the money received be paid into Court, or 
otherwise as the Court may think fit, assign the same to some 
person, his executors or administrators, who shall thereupon 
be entitled to sue on the said bond in his own name as if the 
same had been originally given to him instead of to the Judge 
of the Court, and shall be entitled to recover theron, as 
trustee for all persons interested, the full amount recoverable 
in respect of any breach thereof. 

258. No probate of a will shall be granted until after 
the expiration of seven clear days, and no letters of admini- 
stration shall be granted until after the expiration of fourteen 
clear days, from the day of the testator or intestate’s death. 


OTi^^wins Every District Judge shall file and preserve aU 

original wills, of which probate or letters of administration 
^stratiOT annexed may be granted by him, among the 

with wiu records of his Court, xmtil some public registry for wills is 
ann«ed established ; 

granted. 

and the Local Government shall make regulations for the 
preservation and inspection of the wills so filed as aforesaid. 
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Sections 260-265. 

260. After any grant of probate or letters of adminis- Grantee of 
tration, no other than the person to whom the same shall 

have been granted, shall have power to sue or prosecute any tion alone to 
suit, or otherwise act as representative of the deceased, 
throughout the Province in which the same may have been re 7 oked. 
granted, until such probate or letters of administration shall 
have been recalled or revoked. 

261. In any case before the District Judge in. which fa 

there is contention, the proceedings shall take, as nearly as 

may be, the form of a regular suit, according to the provi- 
sions of the Code of Civil Procedure, in which the petitioner 
for probate or letters of administration, as the case may be. 
shall be the plaintiff, and the person who may have appeared, 
as aforesaid to oppose the grant shall be the defendant. 

262. Where any probate is or letters of administration Payment to 
are revoked, all payments hona fide made to any executor or ld*rStrat« 
administrator under such probate or administration before pw*: 
the revocation thereof shall, notwithstanding such revoca- nwtoa«o^' 
tion, be a legal discharge to the person making the same ; revoked. 

and the executor or administrator who shall have acted 
under any such revoked probate or administration may re- Sm^tr*- 
tain and reimburse himself in respect of any payments made t® 
b;^ him, which the person to whom probate or le ters of ad- 
ministration shall be afterwards granted might have law- 
fully made. 

263. Every order made by a District Judge by virtue 

of the powers hereby conferred upon him shall be subject to ihstnot 
appeal to the High Court under the rules contained in the 
Code of Civil Procedure applicable to appeals. 

264. The High Court shall have concurrent jurisdiction 

with the District Judge in the exercise of all the powers here- ofH^Oowb 
by conferred upon the District Judge. 

PAET xxxir. 

Ob Exeoutoes ob their ow.i Wrong. 

« 

265. A person who intermeddles with the estate of the de- Exeontor 
ceased, or does any other act which belongs to the office of 
executor, while there is no rightful executor or administra- 
tor in existence, thereby makes himself an executor of hjs 

own wrong. 
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Sections 267-268. 

Exceptions. — ^First.— Intermeddling with, the goods of 
the deceased for the purpose of preserving them, or provid- 
ing for his funeral or for the immediate necessities of his fa- 
mily or property, does not make an executor of his own 
wrong. 

Second. — Dealing in the ordinary course of business with 
goods of the deceased received from another does not make 
an executor of his own wrong. 

Illustrations, 

(a) A uses or gives away or sells some of the goods of the 
decease 1, or t ikes them to satisfy his own debt or legxcy, or receives 
payment of the debts of the deceased. He is an executor of his own 

• wrong. 

(b) A, having been appointed agent by the deceased in his 
lifetime to collect his debts and sell his goods, continues to do so after 
he has become aware of his death. He is an executor of his own wrong 
in re'bpect of acts done after he has become awaie of the death of the 
deceased. 

ic) A sues as executor of the deceased, not being such. He is 
an executor of his own wrong. 

When a person has so acted as to become an executor 
h^own ° of his own wrong, he is answerable to the rightful executor 
w*ong. or administrator, or to any creditor or legatee of the deceased, 
to the extent of the assets which may have come to his 
hands, after deducting payments made to the rightful exe- 
cutor or administrator, and payments made in a due course 
of administration. 
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PART XXXIII. 

Oe the Powers of an Executor or Administrator. 

267. An executor or administrator has the same power 
to sue in respect of all causes of action that survive the de- 
ceased, and to distrain for all rents due to him at tho time of 
his death, as the deceased had wlien living. 

268* All demands whatsoever and all rights to prose- 
cute or defend any action or special proceeding, existing in 
favour ofior against a person at the time of his decease, sur- 
vive to and against his executors or administrators ; except 
causes of action for defamation, a'lsault as defined in the In- 
dian Penal Code, or other personal injuries not causing the 
death of the party ; and except also cases where, after the 
death of the party, the relief sought could not be enjoyed, o? 
granting it would be nugatoiy. 
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Sections 269—273. 


Illustrations, 


(а) A collision takes place on a railway in consequence of some 
neglect or default of the ojESioials, and a passenger is severely hurt, but not 
so as to cause death. He afterwards dies without having brought any 
action. The cause of action does not survive. 

(б) A sues for divorce. A dies. The cause of action does not sur- 
vive to Ma representative. 

269. An executor or administrator has power to dis- Powerofexe. 
pose of the property of the deceased, either wholly or in part, atoListra- 
in such manner as he may think fit. tor to dispose 

property. 


Illustrations, 


{a) The deceased has made a specific bequest of part of his property. 

The executor, not having assented to the bequest, sells the subject 
of it. The sale is valid. * 

(6) The executor, in the exercise of his discretion, mortgages a 
part of the immoveable estate of the deceased. The mortgage is valid. 

270. If an executor or administrator purchases, either 
directly or indirectly, any part of the property of the de- admSdstra- 
ceased, the sale is voidable at the instance of any other per- 
son interested in the property sold. ^u sprope- 


271. When there are several executors or administra- Powers of 
tors, the powers of all may, in the absence of any direction to exIoSors or 
the contrary, be exercised by any one of them who has proved administra- 
the will or taken out administration. 


(а) one of the several executors has power to release a debt due to 
the dec6a<9ed. 

(б) One has power to surrender a lease. 

(c) One has power to sell the property of the decfased, moveable 
or immoveable. 

(d) One has power to assent a legacy. 

(e) One has power to endorse a promissory note payable to the 
deceased. 

(/) The will appoints A, B, 0 and D to be executors, and directs 
that two of them shall be a quorum. No act can be done by a single 
executor. 

272. Upon the death of one or more of several execu- Survival di 

tors or administrators, all the powers of the office become 
vested in the survivors or suvivor. • of several 

executors or 
administra- 
tors. 

273. The administrator of effects nnadmimstorod has, 

with respect to such effects, the same powers as the original tor of efieot. 
executor or administrator. 
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Sections 274 — 281. 

274. An administrator during minority has all the 
powers of an ordinarj' administrator. 

275. When probate or letters of administration have 
been granted to a married woman, she has all the powers of 
an ordinary executor or administrator. 


PAET XXXIV. 

Op the Duties op an Executok or Administrator. 

276. It is the duty of the executor to perform the fune- 
ral of the deceased in a manner suitable to ids condition, if 
hte has left property sufficient for the purpose. 

277. An executor or administrator shall, within six 
months from the grant of probate or letters of administra- 
tion, exhibit in the Court by which the same may have been 
granted an inventory containing a full and true estimate of 
all the property m possession, and all the credits, and also 
all the debts owing by any person or persons to which the 
executor or administrator is entitled in that character, and 
shall in like manner, within one year from the date aforesaid, 
exhibit an account of the estate, showing the assets that 
may have come to his hands, and the manner in which they 
have been applied or disposed of. 

278. The executor or administrator shall collect, with 
reasonable diligence, the property of the deceased and the 
debts that were due to him at the time of his death. 

279. Funeral expenses to a reasonable amount ac- 
cording to the degree and quality of the deceased, and death- 
bed charges, including fees for medical attendance, and board 
and lodging for one month previous to his death, are to be 
paid before all debts. 

280. The expenses of obtaining probate or letters of 
administration, including the costs incurred for or in respect 
of any judicial proceedings that may be necessary for ad- 
ministering the estate, are to be paid next after the funeral 
expenses and death-bod charges. 

281. Wages due for services rendered to the deceased 
within three months next preceding his death by any labour- 
er, artizan or domestic servant are next to be paid, and then 
the other debts of the deceased, 
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Sections 282 —285. 

282. Save as aforeasid, no creditor is to have a right of 
priority over another, by reason that his debt is secured by 
an instrument under seal, or on any other account. 

But the executor or administrator shall pay all such 
debts as he knows of, including his own, equally and rate- 
ably, as far as the assets of the deceased will extend. 

283. If the domicile of the deceased was not in British 
India, the application of his moveable property to the pay- 
ment of his debts is to be regulated by the law of the country 
in which he was domiciled. 

Illmtration. 

A dies, having his domicile in a country where instruments under 
seal have priority over instruments not under seal, leaving movable pro- 
perty to the value of 10,000 rupees, immoveable property to the value 
of 5.000 rupees, debts on instruments under seal to the amount of 10,000 
rupees and debts on instruments not under seal to the same amount. 

The debts on the instruments under seal are to be paid in full out of the 
movable estate, and the proceeds of the immovable estate are to be ap- 
plied as far as they will extend towards the discharge of the debts not 
under seal. Accordingly, one-half of the amount of the debts not under 
seal^ is to be paid out of the proceeds of the immovable estate. 

284. No creditor who has received payment of a part 
of his debt by virtue of the last preceding section shaU be 
entitled to share in the proceeds of the immoveable estate of 
the deceased unless he brings such payment into account for 
the benefit of the other creditors. 

Illustration. 

A dies, having his domicile in a country where instruments under 
seal have priority over instrum mts not under seal, leaving moveable 
property to the value of 5,000 rupees, and immoveable property to the 
value of 10,000 rupees, debts on instruments under seal to the amount of 
10,000 rupees, and debts on instruments not under seal to the same 
amount. The creditors holding instruments under seal receive half of 
their debts out, of the proceeds of the moveable estate. The proceeds of 
the immoveable estate are to be applied in payment of the debts on instru- . 
ments not under seal until one half of such debts has beeg discharged. ' 

This will leave 5,000 rupees, which ar • to be distributed rateably amongst 
all the creditors without distinction in proportion to the amount which 
may remain due to them. 

285. Debts of every description must be paid before Debts to b. 

legacy. 
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ia part under 
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Sections 286 — 291 . 

286. If the estate of the deceased is subject to any 
contingent liabilities an executor or administrator is not 
bound to pay any legacy -vrithout a sufficient indemnity to 
meet the liabilities whenever they may become due. 

287. If the assets, after payment of debts, neces- 
sary expenses and specific legacies, are not sufficient to pay 
all the general legacies in fml, the latter shall abate or be 
diminished in equal proportions, 

and the executor has no right to pay one legatee in pre- 
ference to another, nor to retain any money on account of a 
legacy to himself or to any person for whom he is a trustee. 

288. Where there is a specific legacy, and the assets are 
sufficient for the payment of debts and necessary expenses, 
the thing specified must be delivered to the legatee without 
any abatement. 

289. Where there is a demonstrative legacy, and the 
assets are sufficient for the payment of debts and necessary 
expenses, the legatee has a preferential claim for payment 
of his legacy out of the fund from which the legacy is directed 
to be paid until such fund is exhausted, and if, after the fund 
is exhausted, part of the legacy still remains unpaid, he is 
entitled to rank for the remainder against the general assets 
as for a legacy of the amount of such unpaid remainder. 

290. If the assets are not sufficient to answer the debts 
and the specific legacies, an abatement shall be made from 
the latter rate ably in proportion to their respecti\ro amounts. 


A has hoqueathed to B a diamond ring, vaiaed at 500 rupees, and 
to C a horse, valued at 1,000 rupees. It is found necessary to sell all the 
ofieots of the testator, and his assets, after payment of debts, are only 
1,000 rupees. Of this sum rupees 333-6-4 are to be paid to B, and rupees 
666-10-8 to 0. 

291. For the purpose of abatement, a legacy for life 
geaerai 8. sum ajipropriated by the will to produce an annuity, and 
for piirpose rf the value of an annuity when no sum has been appropriated 
abatement producB it, shall be treated as general legacies. 


Lagacies 
treated as 
general 
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Bedims 292 — 294. 

PART XXXV. 

Of the Exeoutob’s Assent to a Legacy, 

292. Tlie assent of the executor is necessary to complete 
a legatee’s title to his legacy. 

IlluatTQiiom, 

(а) A by his will bequeaths to B his Qovermuent paper, which is 
in deposit with the Bank of Bengal. The Bank has no authority to deliver 
the securities, nor B a right to take possession of them, without the assent 
of the executor. 

(б) A by his will has bequeathed to 0 his house in Calcutta in the 

tenancy of B. 0 is not entitled to receive the rents without the assent of 
the executor. • 

293. The assent of the executor to a specific bequest 
shall be sufficient to devest his interest as executor therein, 
and to transfer the subject of the bequest to the legatee, un- 
less the nature or the circumstances of the property require 
that it shall be transferred in a particular way. 

This assent may bo verbal, and it may be either express 
or implied from the conduct of the executor. 

Illustrations, 

(а) A horse is bequeathed. The executor requests the legatee to 
dispose of it, or a third party proposes to purchase the horse from the 
executor, and he directs him to apply to the legatee. Assent to the le- 
gacy is implied. 

(б) The interest of a fund is directed by the will to be applied for 
the maintenance of the legatee during his minority. The executor com- 
mences so to apply it. This is an assent to the whole of the bequest. 

(c) A bequest is made of a fund to A, and after him to B. The 
executor pays the interest of the fund to A. This is an implied assent to 
the bequest to B. 

(d) Executors die after paying all the debts of the testator, but 
before satisfaction of specific legacies. Assent to the legacies may be 
presumed. 

(e) A person to whom a specific article has been bequeathed takes 

possession of it and retains it without any objection on the part of the 
executor. His assent may be presumed. • 

294. The assent of an executor to a legacy may be con- 
ditional, and if the condition be one which he has a right to 
enforce, and it is not performed, there is no assent. 

Illustrations, 

{a) A bequeaths to B his lands of Sultanpur, which at the date of 
the will, and at the death of A, were subject to a mortgage for 10,000 
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Sections 295-298. 


rupees. The executor assents to the bequest, on condit’on that B shall 
within a limited time pay the amount due on the mortgage at the testator’s 
death. The amount is not paid. There is no assent. 

(6) The executor assents to a bequest on condition that the legatee 
shall pay him a sum of money. The payment is not made. The assent 
is neve^eless valid. 


Assent of 
executor to 
bis own 
legacy, 

Implied 

assent. 


295. Wlien the executor is a legatee, his assent to his 
own legacy is necessary to complete his title to it, in the same 
way as it is required when the bequest is to another person, 
and his assent may in like manner be express or implied. 

Assent shall be implied if in his manner of administer- 
ing the property he does any act which is referable to his 
character of legatee and is not referable to his character of 
executor. 


Illustration, 

An executor takes the rent of a house or the interest of Government 
securities bequeathed to him, and applies it to his own use. This is 
assent. 

Effect of 296. Tte asseat of the executor to a legacy gives efiect 

nri^*”** iio if* death of the testator. 

Illustrations, 

(a) A legatee sells his legacy before it is assented to by the executor. 
The executor ’s subsequent assent operates for the benefit of the purchaser, 
and completes his title to the legacy. 

(h) A bequeaths 1,000 rupees to B with interest from his death. 
The executor does not assent to this legacy until the expiration of a year 
from A’s death. B is entitled to interest from the death of A. 

toMuwt 297. An executor is not bound to pay or deliver any 

Luver legacy until the expiration of one year from the testator’s 

legacies. <Jeath. 


Illustration, 

A by his will directs his legacies to be paid within six months after 
his death. The executor is not bound to pay them before the expiration 
of a year. 


PART XXXVI. 

Op the payment and Apportionment oe Annuities. 

Commence* 298. Where an aimuity is given by the will, and no 

heu commencement, it shall commence from 

^toefixed the testator’s death,and the first payment shall be made at 
by wiiL the expiration of a year next after that event. 



SUCCESSION. 


126 


1806.3 


Sections 299 — 304. 


299. Where there is a direction that the annnity shall Wh«a amwd. 

be paid quarterly or monthly, the first payment shall be due ot 

at the end of the first quater or first month, as the case may monthly, 
be, after the testator’s death ; and shall, if the executor ^»****^**®*- 
think fit, be paid when due, but the executor shall not be 

bound to pay it till the end of the year. 

300. Where there is a direction that the first payment 

of an annuify shall be made within one month or any other payments 
division of time from the death of the testator, or on a day 
certain, the successive payments are to be made on the an- dieted to to 
niversary of the earliest day on which the wiU authorizes the 
first payment to be made ; ft on day’ 

oertam. 


and if the axmuitant should die m the interval between ^“‘^tore 
the times of payment, an apportioned share of the annuity annuitant 

dies between 
times of pay- 
ment. 

PAET XXXVII. 


shall be paid to his representative. 


Oe the Investment of Funds to provide for Logacibs. 


301. Where a legacy, not being a specific legacy, is investment 
given for life, the sum bequeathed shall at the end of the year 

be invested in such securities as the High Court may, by any where le^y 
general rule to be made from time to time, authorize or direct, g^en?OT We. 
and the proceeds thereof shall be paid to the legatee as the * 
same shall accrue due. 

302. Where a general legacy is given to be paid at a investment 
future time, the executor shall invest a sum sufficient to meet w^®“®to^be 
it in securities of the kind mentioned in the last preceding p^d at fn- 
section. 

The intermediate interest shall form part of the residue intermediate 
of the testator’s estate. interest. 


303. Where an annuity is given and no fund is charged 

with its payment or appropriated by the will to answer it, a 
Government annuity of the specified amount shall be pur- ^propn. 
chased, or, , l^mtyv 

if no such annuity can be obtained, then a sum sufficient 
to produce the annuity shall be invested foi^that purpose 
in such securities as the High Court may, by any general 
rule to be made from time to time, authorize or direct. 

304. Where a bequest is contingent, the executor is Tr^er to 
not bound to invest the amount of the legacy, but may 

contingent 

bequest. 
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Sections 305-308. 

transfer the wliole residue of the estate to the residuary 
legatee on his giving sufficient security for the payment of 
the legacy if it shall become due. 

305. Where the testator has bequeathed the residue of 
his estate to a person for life without any direction to invest 
it in any particular securities, so much thereof as is not at 
the time of the testator’s decease invested in such securities 
as the High Court may for the time beiag regard as good 
securities, shall be converted into money and mvested in 
such securities. 

306. Where the testator has bequeathed the residue of 
his estate to a person for life with a direction that it shall be 
invested in certain specified securities, so much of the estate 
as is not at the time of his death invested in securities of the 
specified kind shall be converted into money and mvested in 
such securities. 

307. Such conversion and investment as are contem- 
plated by the two last preceding sections shall be made at 
such times and in such manner as the executor shall in his 
discretion think fit; 

and, onril such conversion and investment shall be com- 
pleted, the person who would be for the time being entitled 
to the income of the fund when so mvested shall receive 
interest at the rate of four per cent per annum upon the 
market value (to be computed as of the date of the testator’s 
death) of such part of the fund as shall not yet have been so 
invested. 

308. Where, by the terms of a bequest, the legatee is 
entitled to the immediate payment or possession of the 
money or thing bequeathed, but is a minor, and there is no 
direction in the will to pay it to any person on his behalf, the 
executor or administrator shall pay or deliver the same into 
the Courb of the District Judge, by whom the probate was 
or letters of admioistration with the wiU annexed were 
granted, to the account of the legatee, unless the legatee be 
a ward of the Court of Wards ; 

and if %e legatee be a ward of the Court of Wards, the 
legacy shall be paid into that Court to his account ; 

and such payment into the Court of the District Judge, 
or into the Court of Wards, as the case may be, shall be a 
sufficient discharge for the money so paid ; 
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Sections 309-310. 

and sucli money when paid in shall be invested in the 
purchase of Government securities, which, with the interest 
thereon, shall be transferred or paid to the person entitled 
thereto, or otherwise applied for his benefit, as the Judge or 
the Court of Wards, as the case may be, may direct. 

PAET XXXVIIT. 

Of the Produce and Interest of Legacies. 

309. The legatee of a specific legacy is entitled to the 

clear produce thereof, if any, from the testator’s death. ^ 

Exception. — A specific bequest, contingent in its terms, &<> legacy, 
does not comprise the produce of the legacy between the 
death of the testator and the vesting of the legacy. The clear 
produce of it forms part of the residue of the testator’s 
estate. 

Illustrations. 

{a) A bequeaths his flock of sheep to B. Between the death of A 
and delivery by his executor the sheep are shorn, or some of the ewes pro- 
duce lambs. The wool and lambs are the property of B. 

(b) A bequeaths his Government securities to B, but postpones the 
delivery of them till the death of C. The interest which falls due between 
the death of A and the death of C belongs to B, and must, unless he is a 
minor, be paid to him as it is received. 

(c) The testator bequeaths all his four per cent Government pro- 
missory notes to A when he shall complete the age of 18. A, if he com- 
plete that age, is entitled to receive the notes, but the interest which accrues 
in respect of them, between the testator's death and A's completing 
18, forms part of the residue. 

310. The legatee under a general residuary bequest is Residuary 

entitled to the produce of the residuary fund from the tes- to^^^duce^of 
tator’s death. ree^uary 

Exception. — A general residuary bequest contingent in 
its terms does not comprise tbe income wbich may accrue 
upon tbe fund bequeathed between tbe death of the testator 
and the vesting of the legacy. Such income goes as undis- 
posed of. ^ 

lU/ustrations. 

(а) The t&tator bequeaths the residue of his property to A, a 
minor, to be paid to him when he shall complete the age of 18. The in- 
come from the testator’s death belongs to A. 

(б) The testator bequeaths the residue of his property to A when 
he shall complete the age of 18. A, if he complete that age, is entitled to 
receive the residue. The income which has accrued in respect of it since 
the testator’s death goes as undisposed of. 
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Sectims 311-317. 

311. Where no time has been fixed for the payment 
of a general legacy, interest begins to run from the expiration 
of one year from the testator’s death. 

Exceptions.— {1) Wliere the legacy is bequeathed in 
satisfaction of a debt, interest nms from the death of the 
testator. 

(2) Where the testator was a parent or a more remote 
ancestor of the legatee, or has put himself in the place of a 
parent of the legatee, the legacy shall bear interest from the 
death of the testator. 

(3) Where a sum is bequeathed to a minor with a direc- 
tion to pay for his maintenance out of it, interest is payable 
from the death of the testator. 

312. Where a time has been fixed for the payment of a 
general legacy, interest begins to run from the time so fixed. 
The interest up to such time forms part of the residue of the 
testator’s estate. 

Exception . — ^Where the testator was a parent or a more 
remote ancestor of the legatee, or has put himself in the place 
ot a parent of the legatee, and the legatee is a minor, the le- 
gacy shall bear interest from the death of the testator, unless 
a specific sum is given by the will for maintenance. 

313. The rate of interest shall be four per cent per 
annum. 

314. No interest is payable on the arrears of an annuity 
wthin the first year from the death of the testator, although 
a period earlier than the expiration of that year may have 
been fixed by the will for making the first payment of the 
annuity. 

315. Where a sum of money is directed to be invested 
to produce an annuity, interest is payable on it from the 
death of the testator. 


PAET XXXIX. 

Op the Eepunding op Legacies. 

316. When an executor has paid a legacy under the 
order of 'a Judge, he is entitled to call upon the legatee to 
refund, in the event of the assets proving insufficient to pay 
all the legaei-'S. 

317. When an executor has voluntarily paid a legacy 
he cannot call upon a legatee to refund, m the event of the 
assets proving insufficient to pay all the legacies. 



860 .] 


SUCCESSION 


129 


Sections 318 ' 322 . 

318. When the time prescribed by the will for the 
performance of a condition has elapsed, without the condi- 
tion having been performed, and the executor has thereupon, 
without fraud, distributed the assets ; iu such case, if further 
time has been allowed \mder the one himdred and twenty- 
fourth section, for the performance of the condition, and the 
condition has been performed accordingly, the legacy cannot 
be claimed from the executor, but those to whom he has 
paid it are liable to refund the amount. 

319. When the executor has paid away the assets in 
legacies, and he is afterwards obliged to discharge a debt of 
which he had no previous notice. He is entitled to call upon 
each legatee to re:^d in proportion. 

380. Where an executor or administrator has given 
such notices as would have been given by the High Court in 
an administration-suit, for creditors and others to send in 
to him their claims against the estate of the deceased, he 
shall, at the eviration of the time therein named for sen^g 
in claims, be at liberty to distribute the assets, or any part 
thereof, in discharge of such lawftil claims as he knows of, 
and shall not be liable for the assets so distributed to any 
person of whose claim he shall not have had notice at the 
time of such distribution ; 

but nothing herein contained shall prejudice the right 
of any creditor or claimant to follow the assets, or any part 
thereof, in the hands of the persons who may have received 
the same respectively. 

321. A creditor who has not received payment of his 
debt may [a] call upon a legatee who has received payment 
of his legacy to refund, whether the assets of the testator’s 
estate were or were not sufficient at the time of his death to 
pay both debts and legacies; and whether the payment 
of the legacy by the executor was voluntary or not. 

322. If the assets were sufficient to satisfy all the lega- 
cies at the time of the testator’s death, a legatee who has 
not received payment of his legacy or who has bdbn com 
polled to refund under the last preceding section, cannot 
oblige one who has received payment in full to refund, 
whether the legacy were paid to him with or without suit, 
although the assets have subsequently become deficient by 
the wasting of the executor. 

[a] Certain wordg of S. 321, which were repealed by Act XV of 1877, havcf 
been cautted. 
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SecHons 323 — 328. 

323. If the assets were not sufficient to satisfy all the 
legacies at the time of the testator’s death, a legatee who has 
not received payment of his legacy must, before he can call 
on a satisfied legatee to refund, first proceed against the exe- 
cutor if he is solvent ; hut, if the executor is insolvent or not 
liable to pay, the unsatisfied legatee can oblige each satisfied 
legatee to refund in proportion. 

324. The refunding of one legatee to another shall not 
exceed the sum by which the satisfied legacy oiight to have 
been reduced if the estate had been properly administered. 

lUvstraHon. 

A has bequeathed 240 rupees to B, 480 rupees to 0, and 720 rupees to 
D The assets are only 1,200 rupees, and if properly administered would 
^ve 200 rupees to B, 400 rupees to C, and 600 rupees to D. C and D have 
been paid tbeir legades in full, leaving nothing to B. B can oblige G to re- 
fund SO rupees and D to refund 120 rupees 

325. The refunding shall in all oases be without in- 
terest. 

326. The surplus or residue of the deceased’s property 
after payment of debts and legacies, shall be paid to the 
residuary legatee when any has been appointed by the wiU. 


PAET XL. 

Op the Liability op an Fxeoutob ob Administbatob 
FOB Devastation. 

327. When an executor or administrator misapplies 
the estate of the deceased, or subjects it to loss or damage, 
he is liable to make good the loss or damage so occasioned. 

lUustralions. 

(a) The executor pays out of the estate an unfounded claim. He 
is liable to make good tbe loss, 

(b) The deceased had a valuable lease renewable by notice, which 
the executor neglects to ^ve at the proper time. The executor is liable 
to make good the loss. 

(e) The decease*! had a lease of less value than the rent payable for 
it, but terminable on notice at a particular time. Tbe executor neglects 
to give the notice. He is liable to make good the loss. 

328. When an executor or administrator occasions a 
loss to the estate bv neglecting to get in any part of the pro- 
perty of the deceased, he is liable to make good the amount. 
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Sectiom 129 — 332. 
lUiistralions. 

('() The executor absolutely releases a debt due to the deceased 
from a solvent person, or compounds with a debtor who is able to pay in 
full. The executor is liable to make good the amount. 

(6) The executor neglects to sue for a debt till the debtor is liable 
to plead the Act for the limitation of suits, and the debt is thereby lost to 
the estate. The e\ecutor is liable to make good the amount. 


PAET XLT. 

Miscellaneous. 

329. [Stamps and Fees.] Repealed by Act VII of 1870. 

330. [Savmg as to Admmistrator Qen&ral.] Repealed • 
by A(A XXIV of 1867.* 

331. The provisions of this Act shall not apply to intes- Sucoe^on to 

tate or testamentary succession to the property of any eta, 

Hindu, Muhammadan or Buddhist : nor shall they apply 

to any will made, or any intestacy occurring before the tot 
day of January 1866. 

The fourth section shall not apply to any marriage ® • 

contracted before the same day. 

332. The Governor-General of India in Council shall 

from time to time have power, by an order, either retros- Genetdin 
pectively from the passing of tMs Act or prospectively, to ** 
exempt from the operation of the whole or any part of this w»y sect 
Act the members of any race, sect or tribe in British India, 
or any part of such race, sect or tribe, to whom he may con- from opera- 
sider it impossible or ine^edient to apply the provisions tionofAct. 
of the Act, or of the part of the Act mentioned in the order. 

The Govemer-GeneraJ of India in Council shall also 
have power from time to time to revoke such order, but not 
so that the revocation shall have any retrospective effect. 

All orders and revocations made under this section 
shall be published in the Gazette of India. 


SCHEDULE. 

Repealed by Act VII of 1870. 


* Act XXIV of was passed in Brtish India before the date of the 
ex^tension of the present Act to Mysoie. 

e2 
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tioDk olamie. 

India.*’ 


S&^im 1 — 8 . 

ACT No.V OF 1866. 

Notifioatioa by the Government of In<^a» Foreign Depart- 
ment, Judicial, No. 106, dated Fort William, the 15th April 
1868. 

His Excellency the Governor-General in Council is plea- 
sed to declare that the provisions of Act V of 1866 (being 
an Act to provide a summary procedure on Bills of Exchange 
and to amend in certain respects the Commmcial Law of 
British India), are applicable to the Mysore Territory. 

2nd. Under Section 8 of the aforesaid Act the provi- 
sions of Sections 2 to 7, both inclusive, of that Act shall be 
held to apply to the Court of the Deputy Superintendent 
of the Bangalore District. 

(RBCEIVIiD THE ASSENT OB THE GoVBRNOR-GeNERAL ON 
THE 23 rt) February 1866 .) 

An Act [a] to ammd i/n certain respects the Commerdtd Law 
of British Imia. 

[6] Whereas inconvenience is felt by persons engaged 
in trade by reason of the laws of British Inma being in some 
particulars difEerent from those of England in matters of 
common occurrence in the course of such trade ; and 
whereas, with a view to remedy such inconvenience, it is 
expedient to amend the laws of British India as hereinafter 
is mentioned ; It is enacted as follows : — 

1, In this Act, unless there be something repugnant 
in the subject or context, — 

“ British India ” shall mean the territories which are 
or may become vested in Her Megjesty or Her successors by 
the Statute 21 and. 22 Vic., cap. 106 {An Act for the hetter 
Government of India. 

{Int&rpretationrclaiises of “ High Court ” and “ Local 
Goverrment.^X Repealed oy Act X of 1877. 

2. [Form of plaint and suminons in summary suits upon 
biUs of eichange.} Repealed by Act X of 1877. 

3 to 7. [Procedure in such suits."] Repealed by Act X of 

1877. 

8. [Local Government may extend Act.] Repealed by Act 
X of 1877. 

(a)— (6) Certain words which were repealed by Act X of 1877 have been omit- 
ted. 
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(Sections 9 — ^16. 

9. 10. [G^iwwawfees.] Repealed by Act IX of 1S12. 

11. No acceptance of any Bill of Excliange, whether Acowtanee 
Biland or Foreign, made after the first day of May 1866, shall ^ 

be sufficient to bind or charge any person, unless the same be »nd signed 
in writing on such BiU, or, if there be more than one part of 
such BiU, on one of the said parts, and signed by the acceptor 
or some person duly authorized by him. 

12. Every BiU of Exchange or Promissory Note drawn 

or made in any part of British India, and made payable in or bills.** 
dravm upon any person resident in any part of British India, 
shaU be deemed to be an Inland BiU, but nothing herein con- 
tained shaU alter or afiect the stamp duty, if any, which, but 
for this enactment, would be payable in respect of any such ' 

BiU or Note. 

13. Protest of a BiU of Exchange, whether Inland or 
Foreign, when purporting to be made by a Notary PubUc, PobUc to b- 
shaU be prmafade evidence that the BiU has been dishonoured 

14. [iSwite on lost negotiable instruments'}. Repealed by dishonour 
Aa X of 1877. 


15. Every assignee, by endorsement or otherwise, of a 
pohcy of marme insurance or of a policy; of msurance against ate-poiioies 
fire, in whom the property in the subject insured shaU be 
absolutely vested at the date of the assignment, shaU have 
transferred to and vested in him aU rights of suit as if the 
contract contained in the poUcy had been made with himself. 


SCHEDXJLEi 

[Repealed by Act X o/1877 as amended by Act XII of 1879.] 
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Sectv^ 1—3. 

ACT No. XXI OF 1866. 

Notification by the Government of India, Foreign Depart- 
ment, Judicial No. 68 1. J., dated Fort William, the 
14th February 1881. 

The Viceroy and Governor-General in Council is pleased 
to extend Act I^I of 1866 (The Native Converts* Marriage 
Dissolution Act) to the Province of Mysore. 


(Received the assent or the Governor-General 
ON THE 2nd April 1866.) 


An Act to legaiize, under certam circumstances, the dissolution 
of mcurriages of Native Converts to Christianity. 

Preamble. WHEREAS it is expedient to legalize, under certain circum- 

stances, the dissolution of marriages of Native Converts to 
Christianity deserted or repudiated, on relimous grounds, by 
their wives or husbands ; It is enacted as follows : — 

Short title 1, TMs Act may be cited as “ The Native Converts* 
Marriage Dissolution Act, 1866.” 

2. [Commewcemcwi of Act."] Bepecded by Act XVI of 
1874. 


Interpreta- 
tion clause, 
“Native 
husband'*. 


Native 

wife.” 


♦‘Native 

law,*’ 


•* Month and 
year.** 


High 

Court.” 

Number. 


3. In this Act : — 

“ Native husband ” shall mean a married man domiciled 
in British India, who shall have completed the age of sixteen 
years, and shall not be a Christian, a Muhammadan nor a 
Jew: ... 

“ Native wife ’* shall mean a married woman domiciled 
in British India, who shall have completed the age of thirteen 
years, and shall not be a Christian, a Muhammadan nor a 
Jewess : 

" Native law ” shall mean any law, or custom having 
the force of law, of any persons domiciled in British India 
otW than Christians, Muhammadans and Jews: 

“ Month ” and “ year ” shall respectively mean month 
and year according to the British calendar : 

“ High Court ” shall mean the highest Civil Court of 
appeal in any place to which this Act extends : 

And unless there be something repugnant in the subject 
or context, words importing the singular number shall include 
the plural, and words importing the plural number shall 
include the singular. 
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Sections 4 — ^11. 

4. If a Native husband change his religion for Christi" 
anity, and if in consequence of such change his Native vdfe, 
for the space of six continuous months, desert or repudiate 
him, he may sue her for conjugal society. 

6. If a Native wife change her religion for Christianity, 
and if in consequence of such change her Native husband, 
for the space of six continuous months, desert or repudiate 
her, she may sue him for conjugal society. 

6. If the respondent, at the time of commencement of 
such suit, reside within the local limits of the ordinary original 
cml jurisdiction of any of the High Courts of Judicature, the 
suit shall be commenced in such Court : otherwise it shall be 
commenced in the principal Civil Court of origmal juris-' 
diction of the district in which the defendant shall reside at 
the commencement of the suit. 

7. The suit shall be commenced by a petition in the 
form in the first schedule to this Act, or as near thereto as 
the circumstances of the case will allow. 

The statements made in the petition shall be verified by 
the petitioner in the manner required by law for the verifi- 
cation of plaints ; and the petition [a] may be amended by 
permission of the Court. 

8. A copy of the petition shall be served upon the re- 
spondent, and the Court shall thereupon issue a citation under 
the seal of the Court and signed by the Judge. 

9. In ordinary cases the citation shall be in the form 
in the second schedule to this Act, or as near thereto as the 
circumstances of the case will allow. 

But where the respondent is exempt by law from personal 
appearance in Court, or where the Judge shall so direct, the 
citation shall be in the form in the third schedule to this Act, 
or as near thereto as the circumstances of the case will allow, 

10. A copy of the citation sealed witii the seal of the 

Court shall be served on the respondent ; and the provisions 
of the Code of Civil Procedure as to the service and endorse- 
ment of summonses shall apply, nmtatis muicmdis, to citations 
under this Act. ' 

11. If the respondent shall not obey such citation, 
and comply with every other requirement made upon her 

[a] Cexfcain words regarding court-fee, which were repealed by Act VII of 
1870, have been omitted. 


When 
convert 
deserted by 
his wife may 
sue for 
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society. 

When 
convert 
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Court in 
which suit 
shall be 
brought. 


Suit to be 
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Sedions 12 — 15 . 

or him mxder the provisions of this Act, she or he shall be 
liable to punishment under section 174 of the Indian Penal 
Code. 

Points to be 12. On the day fixed in the citation the petitioner shall 
appear in Court, and the following points shall be proved- - 
of petitioner ^ identity of the^parties : 

(2) The marriage between the petitioner and the res- 
pondent : 

(3) That the male party to the suit has completed the 
age of sixteen years, and that the female party to the suit 
has completed the age of thirteen years : 

(4) The desertion or repudiation of the petitioner by 
the respondent : 

(5) That such desertion or repudiation was in conse- 
quence of the petitioner’s change of religion : 

(6) And that such desertion or repudiation had con- 
tiaued for the six months immediately before the commence*' 
mentofthesuit. 

Krst interro- 13. The respondent, if such points be proved to the 
^pond^t. satisfaction of the Judge, shall thereupon be asked whether 
she or he refuses to cohabit with the petitioner, and, if so, 
what is the ground of such refusal. 

In ordinary oases such interrogation and every other 
interrogation prescribed by this Act shall be made by the 
Judge ; but when the respondent is exempt by law from 
personal appearance in Court, or when the Judge shall, in 
his discretion, excuse the respondent from such appearance, 
the interrogations shall be made by commissioners actiug 
under such commission as thereinafter mentioned. 

intenoga- 14. Every interrogation mentioned in this Act and 

^^® Judge may, at the discretion of the Judge, take 
S pubU^OT place in open Court or in his private room, 
pmate. j£ interrogation take place in open Court, the 

Judge may, so long as it shall continue, exclude from the 
Court all such persons as he shall think fi.t to exclude. 

Ftooednra 15. If the respondent be a female, and in answer to 

the interrogatories of the Judge or commissioners, as the 
to case may be, shall refuse to cohabit with the petitioner, the 
Judge, if upon consideration of the respondent’s answers and 
of the facts which may have been proved by the petitioner 
he shall be of opinion that the ground for such refusal is the 
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Sectiom 16— -18. 

peMtioner’s clumge of i»ligion, shall make an older adjourning 
the case for a year, and directing that, in the interim, the 
parties shall, at such place and time as he shall deem con- 
venient have an interview of such length as the Judge shall 
direct, and in the presence of such person or persons (who 
mav be a female or females) as the Judge shall select, with 
the* view of ascertaining whether or not the respondent 
freely and voluntarily persists in such refusal. 

16. At the es^iration of such adjournment the peti- 
tioner shall again appear in Court and shall prove that the 
said desertion or repudiation had continued up to the time 
last hereinbefore referred to ; and if the points mentioned 
in the twelfth aixd tMs section of this Act shall be proved to 
the satisfaction of the Judge, and if the respondent on being 
interrogated by the Judge or commissioners, as the case 
may be, again refuse to cohabit with the petitioner, the 
respondent shall be taken to have finally deserted or repudi- 
ated the petitioner ; and the Judge shall, by a decree under 
his hand and sealed with the seal of his Court, declare that the 
marriage between the parties is dissolved. 

17. If the respondent be a male, and in answer to the 
interrogatories of tne Judge or Commissioners, as the case 
may be, shall refuse to cohabit with the petitioner, the Judge, 
if upon consideration of the respondent^ answers and of the 
facts which may liave been proved by the petitioner he shall 
be of opinion that the ground for such refusal is the peti- 
tioner change of religion, shall adjourn the case for a year. 

At the expiration of such adjournment, the petitioner 
shall again appear in Court ; ai^ if the respondent on being 
interrogated by the Judge or commissioners, as the case may 
be, again refuse to cohabit with the petitioner, the Judge 
shall thereupon pass such a decree as last aforesaid : 

Provided that, if the petitioner shall so desire (but not 
otherwise), the proceedings in the suit shall, mutatis mutandis, 
be the same as in the case of a female respondent. 

18. Notwithstanding anything hereinbefore contained, 
if it shall appear at any stage of the suit that both or either 
of the parties had not attained puberty at the date of their 
marriage, and that such marriage has not been consummated, 
and if, in answer to the interrogatories made pursuant to the 
thirteenth section of this Act, the respondent shall refuse to 
cohabit with the petitioner, and allege, as the ground for 
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SfK^ions 19 — ^23. 


such refusal, that the petitioner has changed his or her 
religion, the Judge shall thereupon pass such a decree as 
last aforesaid. 


Liberty to 
parties to 
marry again. 


Judge to 
order oom- 
mission to 
to issue for 
examination 
of exempted 
persons. 


Proof of 
marriage and 
desertion 
or repudia- 
tion of peti- 
tioner in 
consequence 
of conversion. 


Civil Pro- 
cedure Code 
applied. 


19. When any decree dissolving a marriage shall been 
passed under the provisions of this Act, it shall be as lawful 
for the respective parties thereto to marry again as if the 
prior marriage had been dissolved by death, and the issue of 
any such remarriage shall be legitimate, any Native law to 
the contrary notwithstanding : 

Provided always that no minister of religion shall be 
compelled to solemnize the marriage of any person whose 
former marriage may have been dissolved imder this Act, or 
ahall be liable to any suit or penalty for refusing to solemnize 
the marriage of any such person. 

20. In suits instituted under this Act, the Judge shall 
order a commission to issue to such persons, whether males 
or females or both, as he shall think ht, for the examination 
on interrogatories or otherwise of any persons so exempt as 
aforesaid. 

The provisions of the Code of Civil Procedure shall, so 
far as practicable, apply to conunissions issued under this 
section. 

21. At any stage of a suit instituted under this Act, 
cohabitation as man and wife shall be sufficient presumptive 
evidence of the marriage of the parties, and proof of the res- 
pondent’s refusal or voluntary neglect to cohabit with the 
petitioner, after his or her change of religion and after know- 
ledge thereof by the respondent, shall be sufficient evidence 
of the respondent’s desertion or repudiation of the petitioner, 
and shall also be sufficient evidence that such desertion or 
repudiation was in consequence of the petitioner’s change 
of religion, unless some other sufficient casue for such deser- 
tion or repudiation be proved by the respondent. 

22. The provisions of the Code of Civil Procedure as 
to the summoning and examination of witnesses shall apply 
in suits iflstituted under this Act. 


DUmisaai of 23. If at any stage of the suit it be proved that the 
mdM P®ri;/ to the suit is or was at the institution thereof 
under the age of sixteen years, or that the female party to 
by Act, or if gujti is or was at the same time imder the age of thirteen 
years, or that the petitioner and the respondent are oohabit- 
ing as man and wife, or if the Court is satisfied by the evidence 

eobabH. 
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Sections 24 — ^28. 

adduced that the respondent is ready and willing so to cohabit 
with the petitioner, the Court shall pass a decree dismissing 
the suit and stating the ground of such dismissal. 

24. If, at any time within twelve months after a decree 
dismissing the suit ^^|>on any of the groimds mentioned in the «aoh da- 
last preceding section, the respondent again desert or 
repudiate tht petitioner upon the ground of his or her change 

of religion, the siut may be revived by summoning the re- 
spondent ; and upon proof of the former decree and of such 
renewed repudiation or desertion, the suit shall re-commence 
at the stage at which it had arrived immediately before the 
passing of such decree ; and, after the proofs, interrogations, 
interview and adjournment which may then be requisite imder 
the provisions heranbefore contained, the Judge shall pass 
a decree of the nature mentioned in the sixteenth section 
of this Act. 

25. If at any stage of the suit it be proved that the 
respondent has deserted or repudiated the petitioner solely 
Or partly in consequence of the petitioner’s cruelty or adulte^, 
the Court sha 1 pass a decree dismissing the suit and stating 
the ground of such dismissal. 

A suit dismissed under this section shall not be revived. 

26. If the petitioner, being a male, has at the time of Male peu- 
the institution of tlie suit two or more wives, he shall make 

them all respondents ; and if at any stage of the suit it be 
proved that he is cohabiting with one of such wives as man 
and wife, or that any one of such wives is ready and willing 
so to cohabit with him, the Court shall pass a decree dismissing 
the suit and stating the ground of such dismissal. 

The provisions as to revival contained in the twenty- 
fourth section of this Act shall apply, mutoMs mutandis, to 
a suit dismissed tmder this section. 

27. A dissolution of marriage under the provisions of Dissoiut^ 
this Act shall not operate to deprive the respondent’s children 

(if any) by the petitioner of their status as legitiipate children, status m 
or of any right or interest which they would have had, 
according to the Native law applicable to them by way of 
maintenance, inheritance or otherwise, in case the marriage 
had not been so dissolved as aforesaid. 

28. If a suit be comiiienced under the provisions of Vower to 
this Act, and it appear to the Court that the wife has not 
sufficient separate property to enable her to maintain herself oiimony. 
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Sections 29 — Z2. 

suitably to her station in li& and to prosecute or defend the 
suit, the Court may, pending the suit, order the husband to 
furnish the wife with sufficient funds to enable her to prose* 
cute or defend the suit, and also for her maintenance pending 
the suit. 

If the suit be brought by a husband against a wife, the 
Court may by the decree order the husband to make such 
allowance to his wife for her maintenance during the remain- 
der of her life as the Court shall think just, and having regard 
to the condition and station in life of the parties. 

Any kUowance so ordered shall cease from the time of 
any subsequent marriage of the wife. 

* 29. No appeal shall lie against any order or decree 
made or passed by any Court in any suit instituted under 
this Act ; but if, at any stage of the suit, the respondent shall 
allege by way of defence that the marriage between the 
parties has been dissolved by the conversion of the petitioner, 
andthatconsequentlythe petitioner is not a Native husband 
or a Native wife (as the case may be) within the meaning of 
this Act, the Judge if he shall entertain any doubt as to the 
validity of such defence, shall, either of his own motion or 
on the application of the respondeat, state the case and sub- 
mit it with his own opinion thereon for the decision of the 
High Court. 

30. Every such case shall concisely set forth such facts 
and documents as may be necessary to enable the High Court 
to decide the questions raised thereby, and the suit shall be 
stayed xmtii the judgment of such Court shall have been 
received as hereinafter provided. 

31. Every such case shall be decided by at least three 
Judges of the High Court, if such Court be the High Court at 
any of the presidency-towns; and the petitioner and respon- 
dent may appear and be heard in the High Court in person 
or by advocal^ or vakil. 

32. If the High Court shall not be satisfied that the 
statements contained in the case are sufficient to enable it 
to determine the questions raised thereby, the High Court 
may refer the case back to the Judge by whom it was stated, 
to make such additions thereto or alterations therein as the 
High Court may direct in that behalf. 
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Seciiom 33 — 35 . 

33. It shall be lawful for the High Court, upon the 

hearing of any such case, to decide the questions raised quMUan 
there-by, and to deliver its judgment thereon containing the ^ 
ground on which such decision is founded ; diqjose of 

and it shall send to the Judge by whom the case was ^ordii^ir. 
stated a copy of such judgment under the seal of the Court 
and the signature of the Eegistrar, and the Judge shall, on 
receiving the same, dispose of the case conformably to such 
judgment. 

34. Nothing contained in this Act [a] * * * 1^8 

shall be taken to render invalid any marriage of a Native cathoHc 
convert to Boman Catholicism if edebrated in accordance 

with the rules, rites, ceremonies and customs of the Koman 
Catholic Church. * * * ♦ ♦ * ♦ [-iijj , 

35. This Act shall extend to all the territories that are 

or shall become vested in Her Majesty or Her successors by ® ' 
the Statute 21 & 22 Vic., cap. 106, entitled “ An Act for the 
better Government of Into,” except the Settlement of 
Prince of Wales’ Island, Singapore and Malacca. * * * [c] 


THE FIEST SCHEDULE. 

(See Section 7 .) 

Fom of Petition. 



To the Judge of the Civil Court of 

The day of lii 

The petition of A. B. of 
Sheweth : — 

1. That your petitioner was horn on or ahout the * dayol IS 

2. That your petitioner was on the day of in 

the year 18 lawfully married to C. D, at 


[e]> [b] and [c] Ceitajn words repealed by Act XVI of 1874 before the pre 
sent Aot wm extended to Mysore have been omitted. 

[o] But see Act VII of 1870, Schedule II, No. 14, eccotding to which the 
fee payable is five rupees. 
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3. That the said 0. D. is now of the age of years or thereabouts. 

4. That after his said marriage, your petitioner lived and csohabited 

with his said wife at aforesaid until the day of 18 , 

6. That previous to the day of 18 your 

petitioner changed his religion for Christianity, and that on such day he 
was baptized and became a member of the Church of 

6. That on the day of 18 [at hast six months, 

prior to the date of the petition]^ the said 0. i>. deserted your petitioner, and 
has not since resumed cohabitation with him. 

7. That such desertion was in consequence of your petitioner’s said 
change of religion. 

8. That there is no collusion nor connivance between your petitioner 
and the said C. D. 

Your petitioner therefore prays that your Honour will order the said 
G. D, to live and cohabit with your petitioner, or declare that your peti- 
tioner's marriage is dissolved. 

A.B. 


^ Form of verificc^ion. 

I, A. S., the petitioner named in the above petition, do declare that 
what is stated therein is true to the best of my information and beliqf^ 


THE SECOND SCHEDULE. 

{See Section 9.) 

jFom of Citation in ordinary cases. 

Form of Citation in ordinary oases* 

To 0. D.of 

Whereas A. B. of , claiming to have been lawfully married to you, 
the said O.D., has filed his [or her] petition against you in the Civil Court 
of alleging that you, the said C, D., have deserted him [or her] for 

six months in consequence of his [or her] having changed his [or her], 
religion for Christianity, and pra 3 dng that, imless you consent to Uve and 
cohabit with him [or her], it may be declared that his [or her] marriage is 
dissolved : Now this is to command you that, at the expiration of 

days [at least one mowii] from the date of the service of this on 
you, you do appear in the said Court then and there to make answer to 
the said petition, a copy whereof, sealed with the seal of the said Court, is 
herewith served upon you. 

And take notice that in default of your so appearing, you will be 
liable to punishment under section 174 of the Indian Penal Code. 

Dated the day of 18 

(Signed) E. F.^ 

Judge ^the Civil Court of 

9 

Indorsement to he made after service. 

This citation was dulj served by Q. H. on the within named C. D. of 
at on the day of 

(Signed) G. H. 


18 
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THE THIRD SCHEDULE. 


(iSce Section 9.) 

Form of Citation in Case of Respondent exempt from 
Appearance in Court 


ToC.iJ.of 

Whereas A. B,Qi , olaiining to have been lawfully married to 
you, the said G. Z)., has filed his [or her] petition against you in the Civil 
Court of , alleging that you, the said G, 2)., have deserted him [or 

her] for six months in consequence of his [or her] having changed his [or 
her] religion for Christianity, and praying that, unless you consent to 
cohabit with him [or her], it may be declared that his [or her] marriage 
is dissolved. Now this is to command you that, at the expiration of 
days [oi least one woniA] from the service of this on you, you do hold your- 
self in readiness to answer and do answer such interrogatories as may be 
put to you by commissioners duly authorised in that behalf under a com- 
mission issued by this Court, in reference to the said petition, a copy 
whereof, sealed with the seal of the said Court, is herewith served upon you. 

And take notice that, in default of your so holding yourself in 
readiness and answering such interrogatories, you will be liable to punish- 
ment under section 174: of the Indian Penal Code. 

Dated the day of 18 


Judge of the Civil Court of 
Indorsement to be made after service. 

The dtatiou was duly served by 6?. H, on the within-named 0. D.o 
at on the day of 18 

(Signed) G. f/. 
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ACT No. XXV OP 1867. 


Notification by the Oovemmeni of India, Foreign Departmnet, * 
Jrtdidal, No. 176, dated Simla, the I2tk Septmher 1867. 

His Excellency the Governor-General of India in Council 
is pleased to declare Acts XX of 1847* and XXV of 1867 (for 
the Regulation of Printing Presses, &c..) in Unce ui Mii'* 
Province of Mysore. 


♦ For Act XX of 1847, Vih AUpiA, 


# 
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ACT No. XXV OP 1867. 

(Received the Govebnor-Genebal’s assent on the 
22nd March 1867.) 

An Act for the regulation of PriMing Presses and Newspaperst 
for the preservation of copies of books printed i/n [a] 
the Territories of Mysore, [a] and for the 
registration of such bookSu 

Whereas it is expedient to provide for the regulation 
of printing presses and of periodicals containing news, for 
the preservation of [b] copies of every book printed or litho- 
graphed in [a] the Territories of Mysore, fa] and for the regis- 
tration of such books ; It is hereby enacted as follows : — 


PART I. 

Preliminary. 

fc] 1. In this Act, unless there shall be something re- 
pugnant in the subject or context, — 

“ book ” includes every volume, part or division of a 
volume, and pamphlet, in any language and every sheet of 
music, map, chart or plan separately printed or lithographed. 

“ Magistrate ” means any person exercising the full 
powers ol a Magistrate [d]. 

words in the singular include the plural, and vice versa. 

words denoting the masculine gender include female.'*. 

2. [Repeal of Act XI of 1836.] Repealed by Regulation 
J of 1894:, s. 4. 


[a-a] These words in the Preamble were substituted for the original words by 
Begulation I of 1894, s. 2. 

fb] The word “three” in the preamble, which was repealed •by Begulation 
94, s. 1, has been omitted. 

[o] The interpretation clauses relating to “ British India ” and “ Local Gov- 
ernment ” in s. 1 were repealed by Begulation I of 1894, s. 3. 

[d] Certain words in the definition of “ Magistrate ” in s. 1, which were re- 
pealed by Begulation 1 of 1894, s. 3, have been omitted. 
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Sections 3 — 5. 

PAET n. 

Op Printing Presses and Newspapers. 

3. Every book or paper printed witliin [a] the Terri- 
tories of Mysore [a] shall have printed legibly on it the name 
of the printer and the place of printing, and (if the book or 
paper bo published) of the publisher and the place of publi- 
cation. 

4. No person shall, within [a] the Territories of Mysore, 
[a] keep in his possession any press for the printing of books 
or papers, who shall not have made and subscribed the foUow- 

•ing declaration before the Magistrate within whose local 
jurisJiction such press may be 

“ I, A.B., declare that T have a press for printing at — 

And this last blank shall be filled up with a true and 
precise description of the place where such press may be 
situate. 

Rides as to 5. No printed periodical work, containing public news 
^ or comments on public news, shall be published in [a] the 

perioiMc^s Territories of Mysore, [a] except in conformity with the 
p^uH^s. roles hereinafter laid down : 

(1) The printer and the publisher of every such periodi- 
cal work shall appear before the Magistrate within whose 

' local jurisdiction such work shall be published, and shall 
make and subscribe, in duplicate, the following declaration 

“ I, A. B., declare that I am the printer [or publisher, 

or printer and publisher] of the periodical work entitled 

and printed [or published, or printed and published, as the 
case nmy &e] at .” 

And the last blank in this form of declaration shall be 
filled up with a true arid precise accotmt of the premises 
where the printing or publication is conducted : 

(2) As often as the place of printing or publication 
is change^, a new declaration shall be necessary : 

(3) As often as the printer or the publisher who shall 
have made such declaration as is aforesaid shall leave [a] the 
Territotries of Mysore, [a] a new declaration from a printer 
or publisher resident within the said territories shall be 
necessary. 

[a-al These words in Sections 3, 4 and 5 were substituted for the original words 
hy Regulation 1 of 1894, s. 2. 
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Sections 6 — 8. 

6. Each of the two originals of every declaration so 
made and subscribed as is aforesaid, shall be authenticated 
by the signature and official seal of the Magistrate before 
whom the said declaration shall have been made. 

One of the said originals shall be deposited among the 
records of the office of the Magistrate, and the other shall be 
deposited among the records of the [a] Chief Court [a] or 
[b] other principal Civil Court of original jurisdiction for the 
place where [b] the said declaration shall have been made. 

The officer in charge of each original shall allow any inspectioii 
person to inspect that original on payment of a fee of one 
rupee, and shall give to any person applying a copy of the 
said declaration, attested by the seal of the Court which has 
the custody of the original, on payment of a fee of two rupees.* 

7. In any legal proceeding whatever, as well civil as office oc^y 
criminal, the production of a copy of such declaration as is "q 
aforesaid, attested by the seal of some Court empowered faeie evidence 
by this Act to have the custody of siich declarations, shall be 

held (unless the contrary be proved) to be sufficient evidence, 
as against the person whose name shall be subscribed to such 
declaration, that the said person was printer or publisher, or 
piinter and publisher (according as the words of the said 
declaration may be) of every portion of every periodical 
work whereof the title shall correspond with the title of the 
periodical work mentioned in the declaration. 

8. Provided always that any person who may have New deda- 
subscribed any such declaration as is aforesaid, and who 

mya subsequently cease to be the printer or publisher of the EHe^Bi^ed 
periodical work mentioned in such declaration, may appear 
before any Magistrate, and make and subscribe in duplicate queatiy 

the following declaration : — °riStor^or * 

“ I, A. B. declare that I have ceased to be the printer 
for publisher, or printer and publisher] of the periodical work 
entitled .” 

Each original of the latter declaration shall be authenti- Autheatioa- 
cated by the signature and seal of the Magistrate before whom g^g 
the said latter declaration shall have been made, and one 
original of the said latter declaration shall be filed along with 
each original of the former declaration. 

The officer in charge of each original of the latter declare- inspection 
tion shall allow any person applying to inspect that original 

[a-a» b-b J These words in s, 6 were respectively substituted for the original 
words by Regulation I of 1894, s. 5. 
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Sedim 9. 

on payment of a fee of one rupee, and shall give to any person 
applying a copy of the said latter declaration, attested by the 
seal of the Court having custody of the original, on payment 
of a fee of two rupees. 

In all trials in which a copy, attested as is aforesaid, 
of the former declaration, shall have been put in evidence, it 
shall be lawful to put in evidence a cppy, attested as is afore- 
said, of the latter declaration, and the former declaration 
shall not be taken to be evidence that the declaration was, 
at any period subsequent to the date of the latter declaration 
printer or publisher of the periodical work therein mentioned. 

PART III [a]. 

Delivery oe Books. 

9. Printed or lithographed copies of the whole of every 
book which shall be printed or lithographed in the Territories 
of Mysore after this Act shall come into force, together with 
all maps, prints or other engravings belonging thereto, 
finished and coloured in the same manner as the best copies 
of the same, shall, notwithstanding any agreement (if the 
book be published) between the printer and publisher there- 
of, be delivered by the printer at such place and to such 
officer as the Government of Mysore shall, by notification in 
the official Gazette, from time to time ffirect, and free of 
expense to the Government of Mysore, as follows, that is to 
say : — 

(а) in any case, within one calendar month after the day 
on which any such book shall first be delivered out 
of the press, one such copy, and, 

(б) if within one calendar year from such day the Govern- 

ment of Mysore shall require the printer to deliver 
other such copies not exceeding two in number, then 
within one calendar month after the day on which 
any such requistion shall be made by the Govern- 
ment of Mysore on the printer, another such copy, or 
two other such copies, as the Government of Mysore 
may direct. 

The copies so delivered being bound, sewed or stitched 
together and upon the best paper on which any copies of 
the book shall be printed or lithographed. 

[a] This part was substituted for the original Part III by Regulation I of 
1894, s, 6, 
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Sections 10 — 14. 

The publisher or other person emplojing the printer shall, 
at a reasonable time before the expiration of the said month, 
supply him with all maps, prints and engravings finished and 
coloured as aforesaid, which may be necessary to enable him 
to comply with the requirements aforesaid. 

Nothing in the former part of this section shall apply to — 

(i) any second or subsequent edition of a book in which 
e^tion no additions or alterations either in the 
letter-press or in the maps, prints or other engrav- 
ings belonging to the book have been made, and a 
copy of the first or some preceding edition of which 
book has been delivered under this Act, or 

{ii) any periodical work published in conformity with 
the niles laid down in section 5 of this Act. 

10. The officer to whom a copy of a book is delivered 
under the last foregoing section shall give to the printer a 
receipt in writing therefor. 

11. The copy delivered pursuant to clasue (a) and the 
copies, if any, deUvered pursuant to clause (&) of the first 
paragraph of section 9 of this Act shall be disposed of as the 
Government of Mysore shall from time to time determine. 

PART IV. 

Penalties. 

12. Whoever shall print or publish any book or paper 
otherwise than in conformity with the rule contained in 
section 3 or this Act shall, on conviction before a Magistrate, 
be punished by fine not exceeding five thousand rupees, or 
by simple imprisonment for a term not exceeding two years, 
or by both. 

13. Whoever shall keep in his possession any such 
press as aforesaid, without maldng such a declaration as is 
required by section 4 of tliis Act, shall, on conviction before 
a Magistrate, be punished by fine not exceeding five thousand 
rupees, or by simple imprisonment for a term not exceeding 
two years, or by both. 

14. Any person who shall, in making any declaration 
■under the authority of this Act, make a statement wliich is 
false, and which he either knows or believes to be false, or 
does not believe to be trae, shaU, on conviction before a 
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Sections 15 — ^17. 

Magistrate, be punished by fine not exceeding five thousand 
rupees, and imprisonment for a term not exceeding two years. 

15. Whoever shall print or publish any such periodical 
work as is hereinbefore described, without conforming to 
the rules hereinbefore laid down, or whoever shall print or 
publish, or shall cause to be printed or published, any such 
periodical work, Imowing that the said rules have not been 
observed with respect to that work, shall, on conviction 
before a Magistrate, be punished with fine not exceeding five 
thousand rupees, or imprisonment for a term not exceeding 
two years, or both. 

[a] 16. If any printer of any such book as is referred to 
jn section 9 of this Act shall neglect to deliver copies of the 
same pursuant to that section, he shall for every such default 
forfeit to the Grovernment of Mysore such sum not exceeding 
fifty rupees as a Magistrate having jurisdiction in the place 
where the book was printed may, on the application of the 
officer to whom the copies should have been delivered or 
of any person authorised by that officer in this behalf, deter- 
mine to be in the circumstances a reasonable penalty for the 
default, and, in addition to such sum, such further sum as the 
Magistrate may determine to be the value of the copies which 
the printer ought to have delivered. 

If any publisher or other person employing any such 
printer shaU neglect to supply him, in the manner prescribed 
in the second paragraph of section 9 of this Act, with the maps, 
prints or engravings which may be necessary to enable him 
to comply with the provisions of that section, such publisher 
or other person shall for every such default forfeit to the 
Government of Mysore such sum not exceeding fifty rupees 
as such a Magistrate as aforesaid may, on such an application 
as aforesaid, determine to be in the circumstances a reasonable 
penalty for the default, and, in addition to such sum, such 
further sum as the Magistrate may determine to be the value 
of the maps, prints or engravings which such publisher or 
other person ought to have supplied, 

[a]17. Any sum forfeited to the Government of Mysore 
under the last foregoing section may be recovered, imder 
the warrant of the Magistrate determining the sum, or of his 
successor in office, in the manner authorised by the Code of 

[a a] These sootioas were sabstxfcated for the onginal sections 16 and 17 by 
Regulation I of 1894, s. 7. 
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Sedion 18. 

Criminal Procedure for lihe time being in force, and within 
the period prescribed by the Indian Penal Code, for the levy 
of a fine. 

All jBnes or forfeitures imder this Part of this Act shall, 
when recovered, be disposed of as the Government of Mysore 
shall, from time to time, direct. 


PRAT V. 

Reoistraion op Books. 

18. There shall be kept at such office and bj' such officer 
as [a] the Government of Mysore fa] shall appoint in this, of memoran- 
behalf, a book to be called a Catalogue of Books printed in ^ 

[a] the Territories of Mysore, fa] wherein shall be registered 
a memorandum of every book which shall have been delivered 

[b] pursuant to clause (a) of the first paragraph of section 
9 [b] of this Act. Such memorandum shaU (so far as may 
be practicable) contain the following particulars (that is to 
say) 

(1) the title of the book and the contents of the title- 
page, with a translation into English of such title 
and contents, when the same are not in the English 
language : 

(2) the language in which the book is written ; 

(3) the name of the author, translator or editor of the 
book or any part thereof : 

(4) the subject : 

(6) the place of printing and the place of publication : 

(6) the name or firm of the printer and the name or 
firm of the publisher . 

(7) the date of issue from the press or of the publication : 

(8) the number of sheets, leaves or pages : 

(9) the size : 

(10) the first second or other number of the edition : 

(11) the number of copies of which the edition consists : 

(12) whether the book is printed or lithographed : 

(13) the price at which the book is sold to the public : and 

(14) the name and re'<idence of the proprietor of the 
copyright or of any portion of such copyright. 

[a-a, b-b] These words etc., in s. 18 were respectively substituted for the original 
words by Begulation I of 1894, sections 2 and S. 
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Sectiom 19—23. 

Sucli memorandum shall be made and registered in the 
case of each book as soon as practicable after the delivery of 
the [a] copy thereof pursuant to clause [a) of the first para- 
graph of section 9 [a]. 

Every registration under this section shall, upon pay- 
ment of the sum of two rupees to the ofiicer keeping the said 
Catalogue, be deemed to be an entry in the Book of Registry 
kept under Act No. XX of 1847 {for the encouragemmt of 
learning in the Territories subject to the Government of the 
East India Company, by defining and 'providing for the 
enforcement of the right called Copyright therein) ; and the 
provisions contained in that Act as to the said Book of 
Registry shall apply, mutatis mutandis, to the said Catalogue. 

19. The memoranda registered during each quarter in 
the said Catalogue shall be published in the [b] official 
Cazette [b] as soon as mav be after the end of such quarter, 
[c]. 


PART VI. 

Miscellaneous. 

20. [d] The Government of Mysore [d] shall have power 
to make such rules as may be necessary or desirable for 
carrying out the objects of this Act, and from time to time 
to repeal, alter and add to such rules. 

All such rules, and all repeals and alterations thereof, 
and additions thereto, shall be published in the [b] official 
Gazette [b]. 

21. [d] The Government of Mysore [d] may, by notifi- 
cation in the [b] official Gazette, [b] exclude any class of books 
from the operation of the whole or any part or parts of this 
Act. 

22. [Continuance of parts of Act.] Repeated by Regula- 
tion! of 18M, s. 4. 

23. This Act shall come into operation on the first day 
of July 1867. 

[a-a] These words, etc., in s. 18 were respectively substituted for the 
original words by Regulation I of 1894, s. 8. 

fb-b, d-dl These words in sections 19, 20 and 21 were respectively substituted 
for the original words by Regulation I of 1894, s. 2. 

[cl Certain words in s. 19, repealed by Regulation I of 1894, s. 4, have been 
omitted. 
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ACT No. XXVI OF 1870. 


Notification by the Government of India, Foreign Department, 

Judicial, No. 246 Z. J., dated Simla, the 4th September 

1879. 

The Governor-General in Council is pleased to extend 
Act No. XXVI of 1870 (The Prisons Act, 1870) to the Terri- 
tories of Mysore, with effect from the 1st October 1 879, and 
subject to the following modifications, namely : — 

(a) Sections 1 and 2 and in section 13 the words “Magis- 
trate of the District or shall be omitted. 

(b) In the preamble for the words “ North Western Pro- 
vinces, the Punjab, Oudh, the Central Provinces, and British 
Burma ” the words “ Territories of Mysore ” shall be substi- 
tuted. 

(c) In section 6, for the first paragraph, the words “ An 
Inspector-General of Pjisons shall be appointed by the 
Governor-General in Council ” shall be substituted. 

(d) In sections 4 and 6, for the words “ under such Gov- 
ment ” the words “ of Mysore in the second paragraph of 
section 6, for the word “ each ” the word “ the and for 
the words “ Local Government ” wherever they occur, the 
words “ Chief Commissioner of Mysore ” shall be substitutedf 

♦ Sic : should be “ the Magistrate of the District or,” 
t This last direction is virtually superseded by the Notification of tho Gov- 
ernment of Mysore No. 153, dated the 2nd September 1881, according to which 
the expression “ Local Government ” is to denote “ the Government of His High- 
pess the Maharaja of Mvsore,” 
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Sections 1 — ^6. 

ACT No. XXVI OP 1870. 

(Received the assent op the Govebnor-General on 
THE 3rd October 1870). 

An Act to amend the Imo relating to Prisons. 

Whereas it is expedient to amend the law relating to 
prisons in the [a] Territories of Mysore, [a] and to provide 
rules for the regulation of such prisons ; It is hereby enacted 
as follows : — 


CHAPTER I. 

Preliminary. 

1. (Short tiHe, heal extent, and (mmiencmml.) Omitted 
as directed by Notification No. 246 1. J. dated the 4th September 
1879. 

2. (Repeal of enactments.) Omitted as directed by Notifi- 
cation No. 246 1 J., dated the Uh September 1879. 

3. In this Act : — 

“ prison ” means any gaol or penitentiary, and includes 
the airing-grounds or other grounds or buildings occupied for 
the use of the prison ; 

“ criminal priMner ” means any prisoner charged with 
or convicted of a crime ; 

and “ civil prisoner ” means any prisoner confined in a 
civil jail, or ou the civil side of a jail. 

CHAPTER IT. 

Maintenance and Oppicers op Prisons. 

4. The Local Government shall provide for the prisoners 
in the territories [b] of Mysore, [b] accommodation in a prison 
or prisons constructed and related in such manner as to 
comply with the requisitions of this Act in respect of the 
separation of prisoners. 

5. Whenever it appears to the Local Government that 
the number of persons in any prison is greater than can 
conveniently or safely be kept therein, 

[a-a, b-b] These words were respectively substituted for the original words by 
Notification No. ^6 L J., dated the 4th September 1879. 
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Sections 6-9. 


or whenever from the outbreak of epidemic disease within 
any prison, or for any other reason, it is desirable to provide 
for the temporary shelter and safe custody of any prisoners, 

provision shall be made by such officer and in such man- 
ner as the Local Government from time to time directs, for 
the temporary shelter and safe custody of so many of the 
prisoners as cannot be conveniently or safely kept in the 
prison. 

Prisoners for whom such temporary shelter is provided 
shall be subject to the same rules as if they were within the 
prison. 


Inspector- 
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prisons. 
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Appointment 
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6. [a] An Inspector-General of Prisons shall be appoint- 
ed by the Governor-General in Council [a]. 

In [b] the Pj] Inspector-General so appointed shall be 
vested (subject to the orders of the Local Government) the 
general contool and superintendence of all prisons situate in 
the territories [c] of Mysore [c]. 

7. For every prison there shall be a superintendent, a 
medical officer (who may also be the superintendent), a 
gaoler and such subordinate officers as the Local Government 
thinks necessary. 

Subject to the orders of the Governor General in Council, 
the Local Government may direct that for any specified 
prison there shall also be a deputy medical officer and a 
depuly gaoler. 

8. The Local Government shall appoint the superin- 
tendent and the medical officer and the deputy medical 
officer. 

The superintendent (subject to the approval of the 
Inspector-General of Prisons) shall appoint the gaoler and 
deputy gaoler. 

The superintendent shall also appoint the subordinate 
officers. 


Salaries, sm- 9. Every officer appointed under this Act shall receive 
such salary as (subject to the approval of the Governor 
officers. General of India in Council) the Local Government directs ; 

and may be suspended or dismissed by the authority appoint- 
ing him: ' 


[a-a] These words were substituted for the first paragraph of section 6 by 
Notification No. 246 I. J., dated the 4th September 1879. 

[b-b, c-c] These words were respectively substituted for the original words by 
Notification No. 246 I. J.^ dated the 4th September 1879. 
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Sections 10-13. 

Provided that no gaoler or deputy gaoler shall be dis- 
missed without the consent of the Inspector-General o^ 
Prisons. 

Any subordinate officer dismissed imder this section may 
appeal to the Inspector-General, whose orders on such ap- 
peal shall be final. 


CHAPTER III. 

Duties oe Oebioers. 

Generally. 

10. All officers of a prison shall obey the directions of 
the superintendent ; all subordinate officers shall perform 
such duties as may be directed by the gaoler with the sanction 
of the superintendent ; and the duties of each subordinate 
officer shall be inserted in a book to be kept by him. 

11. No officer of a prison shall sell or let, nor shall any 
person in trust for or employed by him seU or let, or derive 
any benefit from selling or letting, any article to any prisoner. 

12. No officer of a prison shall, nor shall any person 
in trust for or employed by him, have any interest, direct or 
indirect, in any contract for the supply of the prison : nor, 
except so far as is expressly allowed by rules made under 
section 64, shall he derive any benefit, directly or indirectly, 
from the sale of any article on behalf of the prison or belonging 
to a prisoner. 


Superintendmt. 

13. Subject to the orders of the Inspector-General of 
Prisons, the superintendent shall ; — 

manage tibe prison m all matters relating to discipline, 
labour, expenditure, punishment and control : 

correspond on all matters connected with the prison 
with and through the Inspector General : • , 

submit to the Inspector General all bills of prison-ex- 
penditure with proper vouchers for audit : 

report to the Inspector General from time to time, as 
they occur, all escapes and recaptures, and all out-brealcs of 
disease : 

send to the Inspector General returns of all prisoners 
sentenced to transportation : 


OMceis to 
ftbey super* 
intendent. 


Officers not 
to sell to let 
prisoners. 

Officers not 
to contract 
with prison- 
ers : 

not to benefit 
by sales. 


Duties of 
superinten- 
dents 



m 


Prisons. 


[4CT xxi^» 


Power to 
make rules 
as to medical 
officer’s 
duties. 


Medical 
officer to 
obey rules. 
To report 
special cases. 


To make 
entries as to 
death of 
prisoners. 


Sections 14 — 16. 

periodically inspect all property of tlie Government in 
Ilia charge, and report thereon to the Inspector Genial ; 

and, generally, obey all rules made under section 64 for 
the guidance ot the superintendent. 

The superintendent shall also obey all orders respecting 
the prison given by [a] the Deputy Cononnssioner, [b] and 
shall report to the Inspector General all such orders and the 
action taken thereon. 


Medical Officer. 

14. The Local Government shall make rules as to each 
of the following matters : — 

how often the medical officer shall visit the prison and 
see each prisoner : 

the records to be made respecting sick prisoners : 

periodical inspection of every part of the prison : 

reports on its cleanliness, drainage, warmth and venti- 
lation : 

reports on the provisions, water, clothing and bedding 
supplied to the prisoners. 

The medical officers shall obey such rules. 

15. Whenever the medical officer has reason to believe 
that the mind ot a prisoner is, or is likely to be, injuriously 
affected by the discipline or treatment to which he is sub- 
jected, the medical officer shall report the case in writing to 
the superintendent, together with such directions as the 
medical officer thinks proper. 

16. On the death of any prisoner, the medical officer 
shall forthwith record in writing the following particulars, 
namely, — 

when the deceased was taken HI, 

when the medical officer was first informed of the illness, 

the nature of the disease, 

wh&i the prisoner died, 

and (in cases where a 'post muitem examination is made) 
an account of the appearances after death, 

[a] The words “ the Magistrate of the Bistnct or ” in section 13 have been 
omitted as directed by Notification No 246 I. J., dated the 4th September 
1879 [bl The words “ as tl e case mav be ” m section 13 have also been omitted as 
a consequence of the previous omission, though this !<» not directe 1 by the 
Notification itself. 
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Sectiom 17—23. 

together "with any special remarks that appear to the 
medical officer to be required. 

17. Where a deputy medical officer is appointed to a 
prison, he shall be competent to pertorm any duty required by 
this Act. or by any rule made hereunder, to be performed by 
the medical officer. 

When there is no deputy medical officer, or when his Subordinate 
services are not available by reason of sickness or other cause, 
the Local Government may, by general or special order, 
appoint a subordinate medical officer to act as a substitute 
for the medical officer, and the subordinate meffical officer so 
appointed shall perform all the duties of the medical officer. 

GaoUt. • 

18. The gaoler shall reside in the prison, unless the Bendenoe ot 
superintendent permits him in writing to reside elsewhere. 

The gaoler shallnot, without the InspectorGeneral’s sanction, 
be concerned in any other employment. 

19. The gaoler shall deliver to the medical officer daily 

a list of such prisoners as are confined in punishment-cells, em m^punJ 

shment-oellstt 

29. Upon the death of a prisoner, the gaoler shall give 
immediate notice thereof to the superintendent. death of 

prisoneiB. 

21. The gaoler shall keep, or cause to be kept, the ^ 

following records : — aooounts. 

(1) a register of warrants ; 

(2) a book showing when each prisoner is to be released ; 

(3) a punishment-book for the entry of the punishments 
inflicted for prison-offences ; 

(4) a visitors’ book for the entry of any observations 
made by visitors to the prison ; 

(5) a record of the money and other articles taken from 
prisoners ; 

and all such other records as may be prescribed by rules 
made under section 64. • 

22. The gaoler shall be responsible for the safe custody Responsible 
of the records to be kept by him xmder section»21, and also oMtody of 
for the commitments and all other documents confided to doouments. 
his care. 

23. The gaoler shall not be absent from the prison for 

a night without permission in writing from the superinten- out leave* 
dent ; but if absent without leave for a night from unavoidable 
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Sections 24--28. 

« 

necessity, be shall report the fact and the cause of it to the 
superintendent. 

24. Where a deputy gaoler is appointed to a prison, he 
shall be competent to perform any duty required by this Act 
or by any rule made imder section 54 to be performed by 
the gaoler. 

Where there is no deputy gaoler, or where his services 
are not available by reason of sickness or other cause, the 
superintendents hall, when the gaoler is absent from the prison 
or temporarily incapacitated, appoint an oflhcer of the prison 
to act as his subsititute during such absence or incapacity, 
and the substitute so appointed shall have all the powers 
and perform all the duties of the gaoler. 

Subordinate Officers. 

25. The officer acting as gate-porter, or any other officer 
of the prison, may examine anything carried in or out of the 
prison, and may stop and search any person ouspected of 
bringing in spirits or other prohibited articles into the prison, 
or of carrying out any property belonging to the prison, and 
if any such articles or property be found, shall give im- 
mediate notice thereof to the gaoler. 

23. Subordinate officers shall not be absent from the 
prison without leave from the superintendent, or from the 
gaoler, and before absenting themselves they shall leave their 
keys in the gaoler’s office. 

CHAPTER IV. 

Admission, Removal and Discharob op Prisoners. 

27. When a prisoner is first admitted, and whenever 
he afterwards enters the prison, he shall be searched, and all 
weapojis and prohibited articles shall be taken from liim. 

Every criminal prisoner shall also, as soon as possible 
after admission, be examined by the medical officer, who shall 
enter in a book, to be kept bj^ the gaoler, a record of the state 
of the prisoner’s health, and any observations which the 
medical officer thinks fit to add. 

28. All money or other effects in resp ct whereof no 
order of a competent Court has been made, and which may 
be brought into the'prison by any criminal prisoner, or sent 
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Sections 29 — 33. 

to the prison for his use, shall be placed in the custody of the 
gaoler. 

29. All prisoners, previously to bein^ removed to any 
other prison, shall be examined by the medical officer. 

No prisoner shall be removed to any other prison unless 
the medical officer certifies that the prisoner is free from any 
illness rendering him xmfit for removal. 

No prisoner shall be discharged against his will from 
prison, if labouring under any acute or dangerous distemper, 
nor until, in the opinion of the medical officer, such discharge 
is safe. 


CHAPTER V. 

Discipline op Peisoners. 

30. The requisitions of this Act, with respect to the 
separation of prisoners, are as follows : — 

(1) In a prison containing female prisoners as well as 
males, the women shall be imprisoned in separate buildings 
or separate parts of the same building, in such manner as 
to prevent their seeing, or conversing or holding any inter- 
course with, the men. 

(2) In a prison where children under twelve years of age 
are confined, means shall be provided for separating them 
altogether from the other prisoners. 

(3) Criminal prisoners before trial shall be kept apart 
from convicted prisoners. 

(4) Civil prisoners shall be kept apart from criminal 
prisoners. 

31. The Local Government shall have power to make 
rules — 

(1) as to what cells only shall be used for the separate 
confinement of prisoners ; 

(2) as to the time during which prisoners not guilty of 
offences against prison-rules may be confined separately. 

32. No cell shall be used for separate confinement un- 
less it is furnished with the means of enabling tl^e prisoner 
to communicate at any time with an officer of the prison. 

33. Every prisoner under warrant or order for execution 
shall, immediately on his arrival in the prison after sentence, 
be searched by, or by order of, the gaoler, and all articles 
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Sections 34 — 37. 

be taken from bim which the gaoler deems it dangerous 
or inexpedient to leave in his possession. 

Every such prisoner shall be confined in a cell apart from 
all other prisoners, and shall be placed by day and by night 
under the charge of an officer or guard. 

CHAPTER VT. 

Food, Clothing and Bedding oe Peisoners. 

34. A civil prisoner shall be permitted to maintain him- 
self, and to piurchase, or receive from private sources at proper 
hours, food, clothing, bedding or otW necessaries, but sub- 
ject to examination and to such rules as may be approved by 
the Inspector-General. 

35. No part of any food, clothing, bedding or other 
necessaries belonging to any civil prisoner shall be sold to 
any other prisoner ; and any civil prisoner transgressing this 
regulation shall lose the privilege of purchasing food or recei- 
ving it from private sources, for such time as the superinten- 
dent thinks proper. 

36. Every civil prisoner unable to provide himself 
with sufficient clotliing and bedding, shall be supplied by the 
superintendent Avith such clothing and bedding as may be 
necessary. 

When any such prisoner has been committed to prison 
in execution of a decree in favour of a private person, such 
person, or his representative, shall be liable to pay to the 
superintendent on demand the cost of the clothing and 
bedding so supplied to the prisoner ; and in default of such 
payment the prisoner shall be released. 

CHAPTER VIT. 

Employment op Prisoners. 

37. ^ Civil prisoners may, with the superintendent’s per- 
imssion, work and follow their respective trades and profes- 
sions. 

Civil prisoners finding their own implements and not 
maintained at the expense of the prison, shall be allowed to 
receive the whole of their earnings ; but the earnings of such 
as are furnished with implements, or are maintained at the 
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Sections 38 — 41 . 

expense of tlie prison, stall be subject to a deduction, to be 
determined by the superintendent, for the use of implements 
and the cost of maintenance. 

38. The medical officer shall, from time to time, ex- Examination 
amine the laboumg prisoners while they are employed, and oLS^f 
shall enter in his journal the name of any prisoner whose labouring 
health he thinks likely to be injured by a continuance at 

hard labour, and thereupon such prisoner shall not again 
be employed at such labour until the medical officer certifies 
that he is fit for such employment. 

But if the medical officer certifies that such prisoner may 
without detriment to his health be employed on some lighter 
kind of labour, it shall be lawful for the gaoler so to employ 
him. 

39. Provision shall be made by the superintendent for Employment 

the employment (as long as they so desire) of all criminal ^ten^to 
prisoners sentenced to simple imprisonment. simple i»- 

The superintendent shall make rules as to the amount 
and nature of such employment ; but no prisoner not 
senteuted to rigorous imprisonment shall be pimished for 
neglect of work, excepting by such alteration in the scale of 
diet as may be established by the rules of the prison in the 
case of neglect of work by such prisoners. 

CHAPTER VIII. 

Health oe Peisonees. 

40. The names of prisoners desiring to see the medical Names of 

officer or appearing out of health in mind or body shall be to^bT”* 
reported by the officer attending them to the gaoler. repoited to 

The gaoler shall, without delay, call the attention of the 
medical officer to any prisoner desiring to see him, or who is report them 
HI, or whose state of mind or body appears to require atten- 
tion and shall carry into eftect the medical officer’s written 
directions respecting alterations of the discipHuife or treat- 
ment of any such prisoner. 

41. All directions given by the medical officer in relation 

to any prisoner, with the exception of orders for the supply mSmX* ’ 
of medicines or directions relating to such matters as are 
carried into effect by the medical officer himself or under his ’ 
superintendence, shall be entered day by day in his journal, , 
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Sections 42—45. 

wMcli skall have a separate column wherein entries shall be 
made by the gaoler, stating in respect of each direction the 
fact of its having been or not having been complied with, 
accompanied by such observations, if any, as the gaoler 
thinks fit to make, and the date of the entry. 

42. In every prison an infirmary or proper place for the 
reception of sick prisoners shall be provided. 

CHAPTEE IX. 

Visits to and Coreespondbnce op Prisoners. 

43. Due provision shall be made for the admission, at 
proper times and under proper restrictions, iato every prison 
of persons with whom prisoners before trial may desice to 
communicate. 

The Local Grovemment shall also impose such restrictions 
upon the communication and correspondence of prisoners 
with their friends as it thinks necessary for the maintenance 
of good order and discipline. 

44. The gaoler may demand the name and address of 
any visitor to a prisoner ; and, when the gaoler has any 
ground for suspicion, may search visitors, or cause them to be 
searched, but the search shall not be in the presence of any 
prisoner or of another visitor. 

In case of any such visitor refusing to be searched, the 
gaoler may deny him admission ; and the grounds of such 
proceedmg, with the particulars thereof, shall be entered 
in his journal. 

CHAPTEE X. 

Defences in Eelation to Prisons. 

45. Whoever, contrary to the regulations of the prison, 
brings, throws, or attempts by any means whatever to in- 
troduce intb any prison, or any place provided under section 
5 for the temporary shelter and safe custody of prisoners, 
any spirituous or fermented lic^uor, or tobacco, or intoxi- 
cating or poisonous drug, 

and every officer oi a prison who knowingly suffers any 
such liquor, tobacco or drug to be sold or used in such prison 
or place contrary to sufh regulations, 
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Bedims 46 — 48. 

and whoever, contrary to such, regulations, conveys, or carrying 
attempts to convey, any letter or other article not allowed a,Jd out'of 
by such regulations into or out of any such prison or place, prison, 

and whoever abets wthin the meaning of the Indian ^bewt of 
Penal Code any offence made punidiable by this section, 

shall, on conviction before a Magistrate, be liable to 
rigorous imprisonment for a term not exceeding six months, 
or to fine not exceeding two hundred rupees, or to both. 

46. The superintendent shall cause to be affixed, in 

a conspicuous place outside the prison or the place provided ° 

as aforesaid, a notice setting forth the penalties incurred by 
persons committing any offence under section 46. pn«on. 

CHAPTEE XT. 

Prison-ojtinoes. 

47. The following arts are declared to be offences against im of prison 

prison-discipline : — oflenoes. 

(1) wilful disobedience to the regulations of the prison 
by any prisoner ; 

(2) assaults or use of criminal force by any prisoner ; 

(3) insulting or threatening language by any prisoner to 
any officer or prisoner ; 

(4) indecent or disorderly behaviour by any prisoner ; 

(5) wifuUy disabling himself from labour ; 

(6) contumaciously refusing to work ; 

(7) filing or cutting irons or bars ; 

(8) idleness or negligence at work by any convicted cri- 
minal prisoner ; 

(9) wilful mismanagement of work by any convicted cri- 
minal prisoner ; 

(10) wilful damage to prison-propei^ ; 

(11) conspiring to escape, or to assist in escaping, or to 
commit any other of the offences aforesaid. 

48. The superintendent may examine apy person Superin- 

touching such offences, and determine thereupon, and punish ® 
such offences — ... 

(1) by imprisoning the offender in solitary ‘confinement 
for any time not exceemng seven days ; 

(2) by ordering the offender for any time not exceeding 
three days to close confinement, to be there kept upon a 
diet reduced to such extent as the Local Government shall 
prescribe; 
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Sdions 49 — 61. 

(3) by corporal punwhment not exceeding thirty stripes 
of a ratan ; or 

(4) where the offender is not sentenced to rigorous 
imprisonment by hard labour for any time not exceeding 
seven days. 

The” gaoler shall enter in a separate book, called the 
punishment-book, a statement of the nature of any offence 
that has been punished under this section, with the addition 
of the Tinnift of the offender, the date of the offence, and the 
amount of punishment inflicted. Such statement shall be 
signed by the superintendent. 

^na^eat 49 , jf gjyy prisoner is guilty of repeated offences against 
prison-discipline, or is guilty of any offence against prison- 
oiscipline which the superintendent thinks is not adequately 
punishable under section 48, the superintendent shall report 
the same to the Magistrate of the Strict or any Magistrate 
empowered to receive complaints without reference by the 
Magistrate of the district. 

Such Magistrate shall have power to inquire upon oath 
and to determine concerning any matter so reported to him, 
and to sentence the offender to be punished — 

by confinement in a punishment-cell or in irons for any 
term not exceeding six months, 

or by corporal punishment not exceeding thirty stripes 
of a ratan, 

or by rigorous imprisonment for a term not exceeding six 
months, such term to be in addition to the term for which 
he is undergoing imprisonment. 

Nothing in this or the last preceding section shall autho- 
rize the infliction of corporal punishment, or confinement in 
irons, on any female prisoner or any civil prisoner. 

Corporal 50. All corporal punishment within the prison shall be 

pnius meat, presence of the superintendent, subject to 

the law for the time being in force relating to the infliction 
of corporal punishment and the precautions to be taken in 
reference thereto. 

Penalty TO 51. Every gaoler and subordinate officer of a prison 
ill-treating any prisoner, or wilfully violating or neglecting 
pruoners or any rule contained in this Act or made under section 54, shall 
rniM.**”* be liable, on conviction before the superintendent, to fine 
not exceeding one hundred rupees, or, on conviction before 
a Magistrate not being the superintendent, to fine not exceed- 
ing two hundred rupees, or rigorous imprisonment for a tem^ 
not exceeding one month, or both. 
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Sections 62 — 64. 

Any fine imposed by tbe superintendent under this 
section may be recovered, either by deductions from the 
convicted oficer’s salary and allowances, or under the law 
for the time being in force for the recovery of fines. 

No person shall, under this section, be punished twice 
for the same ofGence. 


CHAPTER XII. 

Miscellaneous. 

52. Whenever the superintendent considers it necessary 
(with reference either to the state of the prison or the charac- 
ter of the prisoners) for the safe custody of any prisoners that 
they should be confined in irons, the superintendent may so 
conMe them. 

63. Except in case of urgent necessity, no prisoner 
shall be put in irons or imder mechanical restraint by the 
gaoler of his own authority, and notice thereof shall be forth- 
with given to the superintendent. 

Except in case of urgent necessity no prisoner shall be 
kept in irons or under mechanical restraint for more than 
twenty-four hours, without an order in writing from the 
superintendent specifying the cause thereof, and the time 
during which the prisoner is to be kept in irons or under 
mechanical restraint. Such order shall be kept by the gaoler 
as his warrant. 

54. The Local Government may, from time to time, 
make rules consistent with this Act — 

(1) for the government of prisons and for the guidance 
of aU officers appointed hereunder : 

(2) as to sales of articles on behalf of prisons or belong- 
ing to prisoners, and as to the commission receivable 
thereon : 

(3) as to the food and clothing of criminal prisoners : 

(4) for the employment and control of convicts within 
or without prisons, and for the guidance of the guards in 
charge of such convicts : 

(5) for remission of sentences : 

(6) for rewards for good conduct ; and 

(7) for the appointment and guidance of visitors of 
prisons. 
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Sections 65-66. 

Copies of such rules, so far as they affect the government 
of prisons, shall be exhibited in some place to which all persons 
employed within a prison have access. 

55. All rules now in force relating to any of the matters 
mentioned in sections 14,31, 39 and 54 shall, so far as such 
rules are consistent with this Act, be deemed to have been 
made under those sections respectively. 

56. All or any of the powers and duties conferred and 
imposed by this Act on a superintendent may be exercised 
and performed by such other officer as tb^ Local Government 
from time lo time appoints in this behalf. 


[SCHEDULE.] Omitted along setion 2, 
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ACT No. I OF 1871. 


Notijication by the Gocernme/U of India, Foreign Department 
Judicial, No. 58 dated Fort WiUmn, 5th April 1872. 

His Excellency the Viceroy and Governor-General in 
Council has been pleased to extend the provisions of Act I of 
1871. Th“ Cattle Trespass Act, ” to the Province of Mysore. 
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Seotiom 1—3. 

ACT No. I OP 1871. 

Received the oovbrnor General’s assent on 13th 
January 1871. 

An Act to consolidate and amend ike law relating to 
Trespasses hy Cattle. 

Whereas it is expedient to consolidate and amend the pteamUe. 
law relating to trespasses by cattle ; it is hereby enacted as 
follows : — 

CHAPTER I. 

Preliminary. 

[a] 1. (1) This Act may be called the Cattle Trespass Title and 

Act, 1871 ; and «*«**• 

(2) Tt extends to the whole of the Territories of Mysore 
except such local areas as the Government of Mysore, by 
notification in the official Gazette, may from time to time 
exclude from its operation. 

(3) The Government of Mysore may at any time, by 
notification in the official Gazette, cancel or vary a notifi- 
cation under sub-section (2) 

[b] 2. The Acts mentioned in the schedule hereto Repeal <rf 
annexed are repealed. 

References to any of the said Acts in Acts passed sub- Refereneas 
sequently thereto shall be read as if made to this Act. Aote*^***** 

All pounds established, pound-keepers appointed, and 
villages determined, under Act No. Ill of 1857 {relating to 
trespasses hy cattle) shall be deemed to be respectively esta- 
blished, appointed, and determined under this Act]. 

3. In this Act — 

" Officer of Police ’ includes also village-watchman, and inte»p»eta- 

‘ Cattle ’ includes also elephants, camels, bufialoes, oUw; 
horses, mares, geldings, ponies, colts, fillies, mules, asses, 
pigs, rams, ewes, sheep, lambs, goats and kids, [c] and 

‘ Local authority ’ means any body of persons for the 
time being invested by law %vith the control and ‘adminis- 
tration of any matters within a specified local area, and 

‘Local fund’ means any fund under the 'control or 
management of a local authority, fc] 

[a] This section was substituted for the original «. I by Begidation VIII of 
1892, s. 1. 

[b] This section was inadvertently omitted to be repealed by Begulation VIII 
of 1892, though inapplicable to Mysore. 

[c c] These ivords were added to s. 3 by Begulation VIII of 1892, s. 2, 
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Rates of 
chaigo for 
feeding im- 
pounded 
catfle. 


Ap. 

of ex-officto 
pound-keep- 
ers. 


Suspension or 
removal of 
pouiid-kccp- 


4. Pounds shall be established at such places as the 
Magistrate of the District, subject to the general control of 
the fa] Local Government, [a] from time to time directs. 

The village by which every pound is to be used shall 
be determined by the Magistrate of the District. 

5. The pounds shall be under the control of the Magis- 
trate of the District, and he shall fix, and may from time to 
time alter, the rates of charge for feeding and watering im- 
pounded cattle. 

6. [b] The heads of villages shall be ex-officio keepers 
of village poimds : 

Provided that, where it is deemed necessar}'. the Magis- 
trate of the District shall be competent to relieve the Head of 
the village of his charge and appoint another instead.fb] 

Every pound-keeper appointed by the Magistrate of the 
District may be suspended or removed by such Magistrate. 


ers. 

Pound-keep- Any pound-keepet may hold simultaneously any other 
SLroffio'SJ ™^der Government. 

Pound-keep- Every pound-keeper shall be deemed a public servant 

ew to be pub- within tho meaning of the Indian Penal Code, 
lie servftute. 


Duties op pound-keepers. 

To keep i^jvery pound-keeper shall keep such registers and 

legiatewaad furnish such retums as the [a] Local Government [a] from 
ft^sh re- time to time directs. 

To register 8. When cattle are brought to a pound, the pound- 
•efauTss. keeper shall enter in his register- 

fa) the number and description of the animals, 

(6) the day and hour ou and at which thev were so 
brought, 

(c) lihe name and residence of the seizer, and 

(d) the name and residence of the ovTier, if kno'wn, 

and shall give the seizer or his agent a copy of the entry. 

[a-a] Sic : should be Govommenfc of Mjsoic.’' Piovision for the necessary 
substitution has by inadvertence omitted to be made in Regulation VIll of 
1892. 

[b-b] These words weie substituted for tlie original first paragiapli and ms 
jnoMso by Regulation VIII of 1892, s. 3. 
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SecUom 9 — 12. 

9. The pound-keeper shall take charge of, feed and 
wate the cattle until they are disposed of as hereinafter 
directed. 

CHAPTER III. 

Impounding Cattle, 

10. The cultivator or occupier of any laud, cutue dd- 

or any person who has advanced cash for the cultivation 

of the crop or produce on any land, 

or the vendee or mortgagee of such crop or produce, or 
any part thereof, 

may seize or cause to be seized any cattle trespassing 
on such land and doing damage thereto or to any crop or * 
produce thereon, and [a] send them or cause them to be sent 
within twenty-four hours[a] to the pound established for the 
village in which the land is situate. 

All officers of Police shall, when required, aid in prevent- t® 

ing (a) resistance to such seizures and (6) rescues from per- 
sons making such seizures. 

11. Persons in charge of public roads, pleasure-grounds, Catti© da- 
plantations, canals, drainage-works, embankments and the 

like, and officers of police may seize, or cause to be seized, canals and 
any cattle doing damage to such roads, grounds, plantations, 
canals, ^ainage-works, embankments and the like, or the 
sides or slopes of such roads, canals drainage-works or em- 
bankments, or found straying thereon, 

and shall [b] send them or cause them to be sent within 
twenty-four hours [b] to the nearest pound. 

12. For every head of cattle impounded as aforesaid. Pmes iat 
the pound-keeper shall levy a fine according to the following 

* — L. 

Elephant . • • • Two rupees. 

Camel or buffalo .. .. Eight annas. 

Horse, mare, gelding, pony, colt, 
filly,, mule, bull, bullock, cow or • 

Ixeifer •• •• Four annas. 

Calf, ass or pig .. •• Two annas. 

Ram, ewe, sheep, lamb, goat or 
]jid . . • • • • Oil® anna. 

ja-a] These words m s, 10 were substituted foi the words take them or cause 
them to be taken without unnecessary delay ” by Regulation Mil of 1892, s. 4. 

fb-b] These woids in s. 11 weie substituted tor the words “ take them without 
nimeoessary delaj ” by Eegulation VlII of 1892, 6. 6, 
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List of fines 
and charges 
for feeding. 


Prooedure 
when owner 
claims the 
cattle and 
pays iinos 
and chaises. 


Procedure 
if cattle be 
not claimed 
within a week 


Sectiom 13-14. 

[a] Provided that, when it appears to the Government of 
Mysore from the report of a Magistrate of a District, or on 
the representation of a local authority, that, in any local 
area subject to the jurisdiction or control of such Magistrate 
or authority, cattle are habitually allowed to trespass on 
land and damage crops or other produce thereon, the Govern- 
ment of Mysore may, by notification in the ofiicial Gazette, 
direct that, for every head of cattle of any kind specified 
therein which may be seized within such local area and im- 
pounded as aforesaid, the pound-keeper shall levy such fine, 
not excee^ng double the fine mentioned in the forgoing scale, 
as may be prescribed in the notification. 

All fines so levied shall be sent to the Magistrate of the 
District through such officer as the [b] Local Government [b] 
from time to time directs. 

A list of the fines and of the rates of charges for feeding 
and watering cattle shall be stuck up in a conspicuous place 
on or near to every pound. 

[c] The Government of Mysore may at any time, by 
notification iu the official Gazette, cancel or vary a notification 
under the proviso to the first paragraph of this section. 


CHAPTER IV. 

Delivery or Sale oe Cattle. 

13. If the owner of impounded cattle or his agent ap- 
pear and claim the cattle, the pound-keeper shall deliver them 
to him on payment of the fines and charges inemred iu respect 
of such cattle. 

The owner or his agent on taking back the cattle, shall 
sign a receipt for them in the register kept by the pound- 
keeper. 

14. If the cattle be not claimed within seven days from 
the dat% of their being impounded, the pound-keeper shall 
report the fact to the officer in charge of the nearest police- 
station, qf to such other officer as the Magistrate of the 
District appoints in this behalf. 

[a] This proviso was added to the first paisgraph of s 12 by Regulation VIII 
of 3892, s. 6 (1). 

[b-bl Vide foot-note [a-a] on page 118. 

[c] This paragiaph was added to s. 12 by Regulation VIII of 1892, s. 6. (2) 
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Sections 16-16. 


Sucli officer shall thereupon, stick up in a conspicuous 
part of his office a notice stating — 

(а) the number and description of the cattle, 

(б) the place where they were seized, 

(c) the place where they are impounded, 
and cause proclamation of the same to be made by 
beat of drum in the village and at the market-place nearest 
to tlie place of seiz\tre. 

If the cattle be not claimed within seven days from the 
date of the notice, they shall be sold by public auction by the 
said officer, or an officer of his establ shment deputed for tha,t 
purpose, at such place and time, and subject to such condi- 
tion as the Magistrate of the District by general or special 
order from time to time directs ; . . , 

Provided lhat if any such cattle are, in the opimon of 
the Magistrate of the District, not likely to fetch a fair price 
it sold as aforesaid, they nmv be disposed of in such manner 


as he thinks fit. 

15. It the owner or his agent appear and refuse to pay 
the said fines and expenses, on the ground that the seizure 
was nieeal and that the owner is about to make a complaint 
under section twenty, then, upon deposit of the fines and 
charges incurred in respect of the cattle, the cattle shaU be 

delivered to him. 

16. If the owner or his agent appear, ^d refuse or 
omit to pay or (in the case mentioned in section fifteen) to 
deposit the said fines and expei^es, the cattle, or as mny of 
them as may be necessary, shall be sold by public auctwn by 

uch officer, at such place and time, and subject to such con- 
ditions, as are referred to in section fourteen. 

The fines leviable and the expenses of feedmg and water- 
ine together with the expenses of sale, if any, shall be de- 
ducted from the proceeds of the sale. 

The remaining cattle and the balance of the purchase- 
money, if any, shall be delivered to the owner or his agent, 

together with an account , 

® (a) the number of cattle seized, _ 

(b) the time during which they have been impoimded, 

(c) the amount of fines and charges incurred, 

(d) the number of cattle sold, 

{ f) the mamerl^which those proceeds have been dis- 
posed of. 


Delivery to 
owner disput- 
ing legality 
of seizure but 
making de* 
l)osit. 


Procedure 
when owner 
refuses or 
omits to pay 
the tines and 
expenses. 


Deduction of 
tinea and 
expenses. 

Dehvery of 
unsold 

cattle and 
balance of 
proceeds. 



m 


CATTLE-TRESPASS. 


[act 1. 


Receipt. 


Disposal of 
fines, e:^ 2 )ens« 
es and sur- 
plus proceeds 
of sale. 


Application 
of fines and 
imclalmed 
proceeds of 


Officers and 
pound- 
keepers not 
to purchase 
cattle at 
sales under 
Act. 

Found- 
keepers when 
not to release 
impound- 
ed cattle. 


Power to 
make com« 
plaints. 


Sections 17 — ^20. 

The oxMier or his agent shall give a receipt for the cattle 
delivered to him and for the balance of the purchase- money 
(if any) paid to him according to such account, 

17. The offif'er by whom the sale was made shall send 
to the Magistrate of the District the fines so deducted. 

The charges for feeding and watering deducted under 
section sixteen shall be paid over to the pound-keeper, who 
shall also retain and appropriate all sums received by him on 
account of such charges under section thirteen. 

The surplus unclaimed proceeds of the sale ot cattle shall 
be sent to the Magistrate of the District, who shall hold them 
in deposit for three months, and if no claim thereto be pre- 
ferred and established within that period, shall, at its expiry, 
'dispose of them as hereinafter provided. 

18. Out of the sums received on account of fines and 
the unclaimed proceeds ot the sale of cattle, shall be paid — 

(a) the salaries allowed to pound-keepers under the 
orders of the [a] Local Go^'e^nment [a] ; 

(b) the expenses incurred for the construction and 
maintenance of pounds, or ^oi any other purpose 
connected with the execution of this Act ; 

and the surplus (if any) shall be applied, under orders of 
the [a] Local Government, [a] to the construction and repair 
of roads and bridges and to other purposes of public utility. 

19. No officer of police, or other officer or pound-keeper 
appointed under the provisions herein contained, shall, 
directly or indirectly, purchase any cattle at a sale imder this 
Act. 


No pound-keeper shall release or deliver anj'’ impounded 
cattle otherwise than in accordance with the former part of 
this chapter, unless such release or delivery is ordered by a 
Magistrate or Civil Court. 

[b] CHAPTER V. 

Complaints op Illegal Seizure or Detention. 

20. All}’- person whose cattle have been seized under this 
Act, or, having been so seized, have been detained in contra- 
vention of this Act, may, at any time within ten days from 
the date ol the seizure, make a complaint to the Magistrate 

[a-a] tide foot-nole [a-a[ on page 207, 

[b] This chapter was substituted for the ongmal chapter V by Regulation 
-tTTT nf 1892. 8. 7. 
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Boetions 21—24. 

ot the District, or any Magistrate authorized to receive and 
tiy charges without reference by the Magistrate of the Dis- 
trict. 

21. The complaint shall be made by the complainant Procedoiooa 
in person, or by an agent personally ac(juainted with the 
circumstances. It may be either in wiring or verbal. If 

it be verbal, the substance o£ it shall be taken down in writing 
by the Magistrate. 

If the Magistrate, on examining the complainant or his 
agent, sees reason to believe the complaint to ])e well foimded, 
he shall summon the person complained against, and make 
an enquiry into the case. 

22. II the seizure or detention be adjudged illegal, thp Compeusa. 
Magistrate shall award to the complainant, for the loss caused Si^aUeizuie 
by the seizure or detention, reasonable compensation, not or detention, 
exceeding one hundred rupees, to be paid by the person who 

made the seizure' or detained the cattle, togetljer with all 
fines paid and expenoes incurred by the complainant in pro- 
curing the release of the cattle : 

and, if the cattle have not been released, the Magistrate Beieas# of 
shall, besides awarding such conipensation. order their '’*'***“• 
release and direct that the fines and exirenses leviable under 
this Act shall be paid by the person who made the seizure or 
detained the cattle. 

23. The compensation, fines and expenses mentioned 

in section twenty-two may be recovered as if they were fines «(»! 
imposed by the Magistrate. 


CHAPTER VI. 

Penalties. 

24. Whoever forcibly opposes the seizure of cattle *** 

liable to be seized under tills Act, Oie 

and whoever rescues the same after seizuru, Either from m 
a pound, or from any person taldng or about to take them to uesotung the 
a pound, such person being near at hand and acting under the 
powers conferred by this Act, 

shall, on conviction before a Magistrate, be punished 
with imprisonment for a period not exceeding six months, 
or with fine not exceeding five hundred mpees, or with both. 
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Sections 24 — ^28. 

imposed [a] under the next following 
^hief oom- section or fa] for the offence of mischief by causing cattle to 
cattle recovered by sale of all or any 

toTr^L of the cattle by which the trespass was committed, whether 
they were seized in the act of trespassing or not, and whether 
they are the property of the person convicted of the offence, 
or were only in his charge when the trespass was com- 
mitted. 

Penalty -tor 26. Any owner or keeper of pigs, whe through neglect 
o^rto otherwise, damages or causes oi permits to be damaged 
land or crops any land, or any crop or produce of land, or any public road, 
TOa^'by^. ^y allowing such pigs to trespass thereon, shall, on conviction 
before a Magistrate, bo punished with fibae not exceeding ten 
rupees. 

[&] The Government of Mysore by notification in the 
official Gazette, may from time to time, with respect to any 
local area specified in the notification, direct that the forego- 
ing portion of this section shall be read as if it had reference to 
cattle generally, or to cattle of a kind described in the noti- 
fication, instead of to pigs only, or as if the words ‘ fifty 
rupees ’ were substituted for the words ‘ ten rupees ’ or as 
if there were both such reference and such substitution. 

[c] The Government of Mysore may at any time, bj 
notification in the official Gazette, cancel or vary a noti- 
fication under this section. 

Penalty on 27. Any pound-keeper releasing or purchasing or deh- 
vering cattle contrary to the provisions of section nineteen, 
tr^rfonn^ or omitting to provide any impounded catde with sufficient 
duties. and water, or failing to perform any of the other duties 

imposed upon him by this Act, shall, over and above any 
other penalty to which he may be liable, be punished, on 
conviction before a Magistrate, with fine not exceeding fifty 
rupees. 

Such fines may be recovered by deductions from the 
pound-keeper’s salary. 

28. All fines recovered under section twenty-five, 
MOOTeied section twenty-six or section twenty-seven may be appropri- 
““dwsMtion ated in whole or in part as compensation for loss or damage 
- > - > “ • proved to the satisfaction of the convicting Magistrate. 


[a-aj These woids m s. 25 were inserted by Regulation \rEII of 1892, s. 8. 

[b] This paragraph was added to s. 26 by Regulation VIII of 1892, s. 9. 

[c] This paragraph was added to s. 26 by Regulation VIII of 1892, s. 9. 
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Sections 29 — 31. 

CHAPTER VII. 

Suits por Compensation. 

29. Nothing herein contained prohibits any person Saving of 
whose crops or other produce of land have been damaged 

by trespass of cattle from suing for compensation in any satfon. 
competent Court. 

30. Any compensation paid to such person under this Set-off. 
Act by order of the convicting Magistrate shall be set-off and 
deducted from any sum claimed by or awarded to him as 
compensation in such suit. 


[a] CHAPTER VIII. 

Supplemental. • 

31. The Government of Mysore may, from time to Power for 
time, by notification in the official Gazette — 

(а) transfer to any local authority, within any part of ttanSe” em. 

the territories under ite administration in which 
this Act is in operation, all or any of the fimctions 
of the Government of Mysore or the Magistrate and 
of the District under this Act, within the local 
area subject to the jurisdiction of the local leoejpto to 
authortiy, or 

(б) direct that the whole or any part of the surplus ac- 

cruing in any district under section eighteen of 
this Act shaU be placed to the credit of such local 
fund or funds as may be formed for any local area 
or local areas comprised in that district, 
and may, from time to time, by notification in the offici 
Gazette, cancel or vary any notification under this section. 


local fund. 


[b] [SCHEDULE.] 
(See section 2.) 

Number and year Title of Act 


III of 1867. 
V of 1860 

XXII of 1861 


An Aot relating to trespasses by cattle. 

An Act to amend Act III of 1867^(relating to tres- 
passes by cattle). 

An Act to amend Act III of 1867 (relating to tres- 
pasaes by cattle). 


[a] Chapter VIII was added by Kegulation VIII of 1892, s. 10. 

[b] T 1 u 3 schedule was inadverteutly omitted to be repealed by Regulation VIII 
of 1893. Vide note (b) on page 206, 
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Preamble. 


Short-title, 
Extent of Act 

Commence- 

ment. 


Sctiom 1-2. 

ACT No. XXIII OF 1871. 

Notification by the Government of India, Fortin Department, 

Judicial, No. 169, dat^ Simla, the 22nd August 1873. 

His Excellency the Viceroy and Governor General in 
Council is pleased to extend the provisions of Act XXIII of 
1871 (The Pensions Act) to the Province of Mysore subject 
to the following modifications, namely — 

Section 2 together with the schedule mentioned therein, 
and also clause 2 of section 7, to be omitted. 

Wherever the words “ Local Government ” “ Chief 
Hevenue authority ” and “ Chief Controlling Revenue- 
authority ” occur in the Act, the words “ Chief Commissioner” 
to be substituted.* 

In section 6 the words “ subject to the general control 
of the Local Government,” and in section 14 the words “ with 
the consent of the Local Government,” to be omitted. 

(Received the assent of the Governor General 
ON the 8th August 1871). 

An Act to ccmsolidote and amend the law relaiing to pensions 
(md grants by Government of money or lamd-reoenue. 

Whereas it is expedient to consolidate and amend the 
law relating to pensions and grants by Government of money 
or land-revenue ; It is hereby enacted as follows : — 


I. — Prdi/mi/nary. 

1 . This Act may be called “ The Pensions Act, 1871”; 

It extends to the whole of British India : 

And it shall come into force on the date of the passing 
thereof but not so as to affect any suit in respect of a pension 
or grant of money or land-revenue which may have been 
instituted before such date* 

2. {Uepeal of enactments.) Omitted as directed by Notifi- 
cation No. 169, dated the 22nd August 1873. 

♦ As to thia, however, see Notification of the Government of Mysore No. 153, 
dated the 2nd September 1881 according to which the expression “Local Govern- 
ment” occurring in any act in force in Mysore is to denote “the Government of His 
Highness the Maharaja of ^lysore.* The words “ Chief Revenue authority- ” and 
“Chief Controlling Revenue authority ” in the present Actmust, apparently, be 
construed in a similar manner: and hence the substitution indicated above has not 
been made. 
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Sections 3—8. 

3. In this Act, the es^ression “ grant of money or 
land revenue ” includes anything payable on the part of 
Government in respect of any right, prinlege, perquisite or 
office. 


4. Except as hereinafter provided, no Civil Court shall Bm of suits, 

entertain any suit relating to any pension or grant of money *** 

or land-revenue conferred or made by the British or any 

fomer Government, whatever may have been the consider- 
ation for any such pension or grant, and whatever may have 
been the nature of the payment, claim or right for which 
such pension or grant may have been substituted. 

5. Any person having a claim relating to any such» Claims to be 
pension or grant may prefer such claim to the Collector of the 
District or Deputy Commissioner or other officer authorized authorized 
in this behalf by the Local Government ; and such Collector, 

Deputy Commissioner or other officer shall dispose of such 

claim in accordance with such rules as the Chief Bevenue- 
authority may [a] from time to time prescribe in this behalf. 

6. A Civil Court, otherwise competent to try the same, csvU Court 
shall take cognizance of any sucli claim upon receiving a c!^. 
certificate from such Collector, Deputy Commissioner or nizance of 
other officer authorized in that behalf that the case may i e oLtos.** 

so tried, but shall not make any order or decree in any suit 
whatever by which the liability of Government to pay any 
such pension or grant as aforesaid is affected directly or 
indirectly. 

7. Nothing in sections four and six applies to — Pensions for 

(1) any inam of the class referred to in the first section 

of Madras Act No. TV of 1862 ; [b] in perpf^tnity, 

III. — Mode of Payment. 

8. AU pensions or grants by Government of money or Paym^t to 

land-ievenue shall be paid by the Collector or the Deputy ot 

Commissioner or other authorized officer, subjeA to such otb«a^ho- 
rules as may, from time to time, be prescribed by the Chief ° 
Controlling Revenue-authority. • 

[al The words “ subject to the general control of the Local Government ” 
iin Election 6 have been omtted as directed by Notification No. 109, dated the 
22nd August 1873. 

[b] Clause (2) of section 7 has been omitted as directed by Notification 
No. 169, dated the 22nd August 1873. 
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Sections 9-14. 

Saving 9^ Nothing in sections four and eight shall affect the 

“of right of a grantee of land-revenue, whose claim to such grant 
land revenue, is admitted by Government, to recover such revenue from 
the persons liable to pay the same under any law for the 
time being in force for the recovery of the rent of land. 

Oommutd- 10. The Local Government may, with the consent of 

the holder, order the whole or any part of Jiis pension or grant 
of money or land revenue to be commuted for a lump sum on 
such terras as may seem fit. 


IV. — Miscelh'neom. 


pension granted or continued by Government 
attewtawnt!* "on political considerations, or on account of past services or 
present infirmities or as a compassionate allowance, 

and no money due or to Income due on account of any 
such pension or allowance, 

shall be liable to seizure, attachment or sequestration 
by process of any Court in British India, at the instance of a 
creditor, for any demand against the pensioner, or in satis- 
faction of a decree or order of any such Court. 

eto^'anttai. ^ assignments, agreements, orders, sales and 

patton of ' securities of every kind made by the person entitled to any 
pension, pay or allowance mentioned in section eleven, in 
respect of any money not payable at or before the making 
thereof, on account of any such pension, pay or allowance, 
or for giving or assigning any future interest therein, ate null 
and void. 


Reward to 
informers. 


Power to 
make niies* 


13. Whoever proves to the satisfaction of the Local 
Government that any pension is fraudulently or unduly 
received by the person enjoying the benefit thereof, shall lie 
entitled to a reward equivalent to the amount of such pension 
for the period of six months. 

14. The Chief Controlling Revenue-authoritjr may[aj 
from time to time make rules consistent with this Act re- 
specting -all or any of the following matters : — 

(1) the place and times at which, and the person to 

.whom any pension shall be paid, 

(2) inquiries into the identity of claimants, 

(3) records to be kept on the subject of pensions, 


fa] The words with the consent of the Local Oovernment ” in section 
have been omitted as directed by Notification No, 169, dated the 22nd A-uauai. 
1873. * 
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(4) transimissioQ of such records, 

(6) correctdon of such records, 

(6) delivery of certificates to pensioners, 

(7) redsters of such certificates, 

(8) reference to the Civil' Court under section six, of 
persons clainung a right of succession to, or participation in, 
pensions or grants of money or land revenue payable by 
Government, 

and generally for the guidance of officers under this Act. 
All such rules shall be published in the local official 
Gazette, and shall thereupon have the force of law. 

\SGHEDTJLE,'\ OmiUed as directed by Notification No. 169, * 
dated the S&nd August 1873. 
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ACT No. IX OP 1872. 


Notification by the Govemm&M of India, Foreign Department^ 

Judicial, No. 47 J., daied Simla, the 27th May 1878. 

The Governor-General in Council ie pleased to direct that* 
the following Acts* subject to the undermentioned modifi- 
cations, shafl become law in the Territories of Mysore from 
Ihe 1st June 1878 : — 

Act IX of 1872 (The Indian Contract Act), except the 
Explanation appended to section 285. The word “ Court ” 
in this section shall be taken to moan “ a Court not inferior 
to the Court of the Judicial Assistant Commissioner, ’’f 

Act I of 1877^ (The Specific Relief Act) except Chapter 
VIII. 

* So mucK of this Notification as extended Aot X of 1877 (The Code of Civil 
Procedure) to Mysore was cancelled by Begulation 11 of 1884, s. 52. 

t But see Begulation VI of 1892, which substitutes a new section for s, 265 

H For Act I of 1877, vide infra* 
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26. Agreement in restraint of marriage void. 

27. Agreement In restraint of trade void. 

Saving of agreement not to carry on business^of which good-will 
is sold of agreement between partners prior to dissolution ; 
or during continuance of partnership. 

28. Agreements in restraint of legal proceedings void. 

Saving of contract to refer to arbitration dispute that may 

arise. 

Suits barred by such contracts. 

Saving of contract to refer questions that have already arisen 

29. Agreements void for uncertainty. 

30. Agreements by way of wager, void. 

Exception in favour of certain prizes for horse-racing. 

Section 294a of the Indian Penal Code not affected. 

CHAPTEBiIII. 

Op CoNKNaENT Contracts. 

31 . “ Contingent contract '* defined. 

32. Enforcement of contracts contingent on an event happening. 

33. Enforcement of contracts contingent on an event not happening. 

34. When event on which contract is contingent to bo deemed impos- 

sible, if it is the future conduct of a living person. 

35. When contracts become void which are contingent on happening 

of specified event within fixed time. 

When contracts may be enforced which are contingent on specified 
event not happening within fixed time. 

?6. Agreements, contingent on impossible events void. 

CHAPTER IV. 

Op the performance op Contracts. 

QontfOGts which must he f erf armed. 

37 . Obligation of parties to contracts. 

38. Effect of refusal to accept offer of performance. 

39. Effect of refusal of party to perform promise wholly. 

By whom Contract must he performed. 

40. Person by whom promise is to bo performed. 

41. Effect of accepting performance from third persons. 

42. Devolution of joint liabilities. 

43. Any one of joint promisors may bo compelled to perform. 
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EaclL promisor may compel contribution. 

Sharing of loss by default in contribution. 

44. Effect of release of one joint promisor, 

45. Devolution of joint rights. 

Time and Place for performance, 

46. Time for performance of promise whore no application is to be 

made and no time is spocifiod. 

47. Time and place for performance of promise on certain day and 

no application to be made. 

48. Application for performanco on certain day to bo at proper time 

and place. 

49. Place for performance of promise whore no application to bo made 

and no place fixed for performance. 

50. Performance in manner or at time prescribed or sanctioned by 

promisee. 

Performance of Reciprocal Promisee, 

51. Promisor not bound to perform, unloso rociprocal promisee ready 

and willing to perform. 

52. Order of performance of rociprocal promises. 

53. Liability of party preventing event on which contract is to take 

effect. 

54. Effect of default as to tliat promise which should bo first per- 

formed in contract consisting of reciprocal promises. 

65, Effect of failure to perform at fixed time in contract in which time 
is essential. 

Effect of such failure when time is not essential. 

Effect of acceptance of peiformanco at time other than that agreed 
upon. 

56. Agreement to do impossible act. 

Contract to do act afterv'ard» becoming impossible- or unlawful. 
Compensation for lops thiough non-performance of act known to 
be impossible or unlawful. 

67. Rociprocal promises to do things legal and also otlier things 

illegal, 

68. Alternative promise, one branch being illegal. 

Appropriation of Payments, 

59. Application of payment where debt to bo discharged is indi oatod . 

60. Application of payment where debt to be discharged is not indi- 

cated. 

61 . Application of payment where neither party appropriates. 


62. Effect of novation, rescission and alteration of contract. 

63. Promisee may dispense with or remit performance of promise. 

64. Consequences of rescission of voidable contract. 

65. Obligation of person who has received advantage under void 

agreement or contract that become void. 
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. 66. Mods of communicating or revoking rescission of voidable con* 
tract. 

67. Efiect of neglect of promisee to afford promisor reasonable facili- 

ties for performance. 

CHAPTER V. 

Ols Certain Relation resembling those created by Contract. 

68. Claim for necessaries supplied to person incapable of contracting 

or on bis account. 

69. Reimbursement of person paying money duo by another, in pay- 

ment of which he is interested. 

70. Obligation of person enjoying benefit of non-gratuitous act. 

71 . Responsibility of finder of goods. 

72. Liability of person to whom money is paid, or thing delivered, 

^ by mistake or under coercion. 

CHAPTER VI. 

Of the Consequences op Breach op Contract. 

73. Compensation for loss or damage caused by breach of contract. 
Compensatian for failure to discharge obligation resembling 
those created by contract. 

74. Title to compensation for breach of contract in which a sum is 

named as payable in case of breach. 

75. Party rightfully rescinding contract entitled to compensation. 

CHAPTER VII. 

Sale op Goods. 

When ^property in Goods sold passes. 

76. “ Goods ” defined, 

77. " Sale defined. 

78. Sale how effected. 

79. Transfer of ownership of thing sold, which has yet to be ascer- 

tained, made or finished. 

80. Completion of sale of goods which the seller is to put into state 

in which buyer is to take them. 

81. Completion of sale of goods when seller has to do anything thereto 

in order to ascertain price. 

82. Onmpletion of sale when goods are unascertained at date of 

contract. 

83. Ascertainment of goods by subsequent appropriation. 

84. Ascertainment of goods by seller’s selection. 

86. Transfer of ownership of moveable property, when sold together 
with immoveable. 

86. Buyer to bear loss after goods have become his property. 

87, Transfer of ownership of goods argeed tobesold while non-existent 
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Sections. 

88. Contract to sell and deliver, at a future day, goods not in seller’s 

possession at date of contract. 

89. Determination of price not fixed by contract. 

Delivery, 

90. Delivery how made. 

91. Effect of delivery to wharfinger or carrier. 

92. Effect of part-delivery. 

93. Seller not bound to deliver until buyer applies for delivery. 

94. Place of delivery. 


Seller* s lien. 


96. Seller’s lien. 

96. Lien where payment to be made at a future day, but no time 

fixed for delivery. 

“ Insolvency ” defined. 

97. Seller’s lien where payment to be made at future day, and buyer 

allows goods to remain in seder’s possession. 

98. Seller’s lien against subsequent buyer. 

8toj)page in fransit, 

99. Power of seller to stop in transit, 

100. When goods are to be de med in transit. 

101. Continuance of right of stoppage. 

102. Cessation of right on assignment by buyer of bill of lading. 

103. Stoppage where bill of lading is pledged to secure specific ad- 

vance. 

104. Stoppage how effected. 

106. Notice of seller’s claim. 

106. Right of seller on stoppage. 

Resale, 

107. Resale on buyer’s failure to perform. 

Title, 

108. Title conveyed by seller of goods to buyer. 

Warranty, 

109. Seller’s responsibility for badness of title. 

110. Establishment of implied warranty of goodness or quality. 

111. Warranty of soundness implied on sale of provisions. 

112. Warranty of bulk implied on sale by sample. ^ 

113. Warranty implied where goods are sold as being of a certain 

denomination. • 

114. Warranty where goods ordered for a specified purpose, 

116. Warranty on sale of article of well-known ascertained kind. 

116. Seller when not responsible for latent defect. 

117. Buyer’s right on breach of warranty. 

118. Right of buyer on breacli of warranty in respect of goods not 
ascertained. 
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Miscellaneous. 

119. When buyer may refuse to accept, if goods not ordered are sent 
with goods ordered. 

120. Effect of wrongful refusal to accept. 

121. Right of seller as to rescission on failure of buyer to pay price 
at time fixed. 

122. Sale and transfer of lots sold by auction. 

123. Effect of use, by seller, of pretended biddings to raise price. 

CHAPTER VIII. 

Or Indemnity and Guarantee. 

12i. “ Contract of indemnity *’ defined. 

125. Rights of indemnity-holder when sued. 

126. “ Contract of guarantee,** “ surety ** “ principal debtor,’* and 
“ creditor,**. 

127. Consideration for guarantee. 

128. Surety’s liability. 

129. Continuing guarantee.” 

130. Revocation of continuing guarantee. 

131 Revocation of continuing guarantee by surety's death. 

132. Liability of two persons, primarily liable, not affected by 
arrangement between them that one shall be surety on other’s 
default. 

133. Discharge of surety by variance in tenns of contract. 

134. Discharge of surety by relaese or discharge of principal debtor 

135. Discharge of surety when creditor compounds with, gives time 
to, or agrees not to sue, principal debtor. 

136. Surety not discharged when agreement made with third person 
to give time to principal debtor. 

137. Creditor’s forbearance to sue does not discharge surety. 

138. Release of one co-surety does not discharge others. 

139. Discharge of surety by creditor’s act or omission impairing 
surety’s eventual remedy. 

140. Rights of surety on payment or perfoimarce. 

141. Surety’s right to benefit of creditor’s securities. 

142. Guarantee obtained by inisreproscntatlon invalid. 

143. Guarantee obtained by concealment invalid. 

144. Guarantee on contract that creditor shall not act on it until 
co-surety joins. 

145. Implied promise to indemnify surety. 

146. Co-sureties liable to contribute e^^ually. 

147 . Liability of co-sureties bound in different sums. 

CHAPTER IX. 

Ov Bailment. 

148. “ Bailment,” “ bailor ” and “ bailee ” defined. 

149. Delivery to bailee how made. 

150. Bailor’s duty to disclose faults in goods bailed. 
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Sections. 

161. Care to be taken by bailee. 

162. Bailee when not liable for loss, etc, of thing bailed. 

163. Termination of bailment by bailee’s act inconsistent with con- 
ditions. 

164. Liability of bailee making unauthorized use of goods bailed. 

166. Effect of mixture, with bailor’s consent, of his'goods with bailee’s 

166. Effect of mixture, without bailor's consent, when the goods can 
be separated. 

167. Effect of mixture, without bailor’s consent, when the goods can 
not be separated. 

158. Re-payment by bailor of necessary expenses. 

159. Restoration of goods lent gratuitously. 

160. Return of goods bailed, on expiration of time or accomplish- 
ment of purpose. 

161. Bailee’s responsibility when goods are not duly returned. 

162. Termination of gratuitous bailment by death. 

163. Bailor entitled to increase or profit from goods bailed* ^ 

164. Bailor’s responsibility to bailee. 

165. Bailment by several joint owners. 

166. Bailee not responsible on re-delivery to bailor without title. 

167. Right of third person claiming goods bailed. 

168. Right of finder of goods ; 

may sue for specifie reward offered. 

169. When finder of thing commonly on sale may sell it. 

170. Bailee’s particular lien. 

171. General lien of bankers, factors, wharfingers, attorneys and 
policy brokers. 

Bailments of Pledges 

172. ** Pledge,” “ pawnor ” and ** pawnee ” defined. 

173. Pawnee’s right of retainer. 

174. Pawnee not to retain for debt or promise other than that for 
which goods pledged. 

Presumption in case of subsequent advances. 

175. Pawnee’s right as to extraordinary expenses incurred, 

176. Pawnee’s right where pawnor makes default, 

177. Defaulting pawnor’s right to redeem, 

178. Pledge by possessor of goods, or documentary title to goods. 

179. Pledge where pawnor has only a limited interest. 

Suits by Bailees or Bailors against Wrong-doers. 

180. Suit by bailor or bailee against wrong-doer. 

181. Apportionment of relief or compensation obtained b^ such suits* 

CHAPTER X. 

Agency. 

Appointment and Authority of Agents. 

182. Agent ” and “ principal ” defined. 

183. Who may employ agent. 

184. Who may be an agent. 
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Sections. 

185. Consideration not necessary. 

186. Agent’s authority may be expressed or implied. 

187. Definitions of express and implied authority. 

188. Extent of agent’s authority. 

189. Agent’s authority in an emergency. 

Suh-Agenis. 

190. When agent cannot delegate. 

191. “ Sub-agent ” defined. 

192. Eepresentation of principal by sub-agent properly appointed. 
Agent’s responsibility for sub-ageut. 

Sub-agent’s responsibility. 

193. Agent’s responsibility for sub-agent appointed with^.ut autho- 

rity. 

194. Relation between principal and person duly appointed by 

agent to act in business of agency. 

195. Agent’s duty in naming such person. 

Ratification. 

196. Right of person as to acts done for him without his authority 
Effect of ratification. 

197. Ratification may be expressed or implied. 

198 Knowledge requisite to valid ratification, 

199. Effect of ratifying unauthorized act forming part of a trans- 

action. 

200. Ratification of unauthorized act cannot injure third person. 

Revocation of Authority. 

201. Termination of agency, 

202. Termination of agency, where agent has an interest in subject- 

matter. 

203. When principal may revoke agent’s authority. 

204. Revocation where authority has been partly exercised. 

205. Compensation for revocation by principal, or retmuciation by 

agent. 

206. Notice of revocation or renunciation. 

207. Revocation and renunciation may be expressed or implied. 

208. When termination of agent’s authority takes effect as to agent, 

and as to third persons 

209* Agent’s duty on termination of agency by principal’s death 
or insanity. 

210. Termination of sub-agent’s authority. 

T 

Ageiifs Duty to Principal. 

211. Agent’s duty in conduc'ing principal’s business. 

212. Skill and diligence required from agent. 

213. Agent’s accounts. 

214. Agent’s duty to communicate with principal. 

215. Right of principal when agent deals, on his own account, in 

business of agency without principal’s consent. 
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216. Principars right to benefit gained by agent dealing on his 

own account in business of agency. 

217. Agent^s right of retainer out of sums received on principal’s 

account. 

218. Agent’s duty to pay sums received for principal. 

219. When agent’s remuneration becomes due. 

220. Agent not entitled to remuneration for business misconducted. 

221. Agent’s lien on principal’s property. 

Principal's Duty to Agent 

222. Agent to be indemnified against consequences of lawful acts. 

223. Agent to be indemnified against consequences of acts done in 

good faith. 

224. Non-liability of employer of agent to do a criminal act. 

223, Compensation to agent for injury caused by prindpal’s ne^eot. 

Effect of Agency on Contracts with third persons. 

226. Enforcement and consequences of agent’s contracts. 

227. Principal how far bound when agent exceeds authority. 

228. Principal not bound when excess of agent’s authority is not 

separable. 

229. Consequences of notice given to agent. 

230. Agent cannot personally enforce, nor be bound by, contracts 

on behalf of principal. 

Presumption of contract to contrary. 

231. Bigfo of parties to a contaract made by agent not disclosed. 

232. Perhrmance of contract with agent supposed to be principal. 

233. Bigst of person dealing with agent personally liable. 

234. Conequence of inducing a^nt or principal to act on belief 

that principal or agent will be held exclusively liable. 

236. Liability of pretended agent. 

236. Person falsely contracting as agent not entitled to performance. 

237. liabilily of principal inducmg belief that agent’s unauthorized 

acts were authorized. 

238. Efiect, on agreement, of misrepresentation or fraud by agent 

CHAPTBE XI. 

Op Pabtnebship. 

239. “ Partnership ” defined* 

“ Firm ” defined. 

240. Lender not a partner by advancing money for share of profits. 

241. Property left in business by retiring partner, or deceased part- 
ner’s representative. 

242. Servant or agent remunerated by share of profits not a partner. 

243. Widow or cMld of deceased partner receiving aimuity out of 
profits not a partner. 

244. Person receiving portion of profits for sale of good-will not a 
partner. 
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246. Besponaibilityof persons leading another to believe him a 
partner. 

246. Liability of person permitting himself to be represented as a 
partner. 

247. Minor partner not personally liable, but his share is. 

248. Liability of minor partner on attaining majority. 

249. Partner’s liability for debts of partnership. 

250. Partner’s liability to third person for neglect or fraud of co- 
partner, 

251. Partner’s power to bind co-partners. 

252. Annulment of contract defining partner’s rights and obligations. 

253. Rules determining partner’s mutual relations where no contract 
to contrary. 

254. When Court may dissolve partnership. 

255. Dissolution of partnership by prohibition of business. 

256. Rights and obligations of partners in partnership continued 
after expiry of term for which it was entered into. 

257. General duties of partners. 

258. Account to firm of benefit derived from transaction affecting 
partnership. 

259. Obligations to firm of partner oanying on completing business. 

260. Revocation of continuing guarantee by change in firm. 

261. Non-liability of deceased partner’s estate for subsequent obli- 
gations. 

262. Payment of partnership-debts, and of separate debts. 

263. Continuance of partner’s rights and obligations after dissolution. 

264. Notice of dissolution. 

265. Winding up by Court on dissolution or after termination. 

266. Limited liabiUty partnerships, incorporated partnerships and 
joint stock companies. 

SCHEDULE.— Enactments bepealed. 


nt 
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Sections 1-2. 

ACT No. IX OF 1872. 

Eeceived the assENT OF THE Govbrnor-Gbneral 
ON THE 26th April 1872, 

The Indian Contract Act, 1872. 

Whereas it is expedient to define and amend certain 
parts of the law relating to contracts ; It is hereby enacted 
as follows 


Preliminary. 

1. This Act may be called the Indian Contract Act, 
1872. 

It extends to the whole of British India, and it shall 
come into force on the first day of September 1 872. 

The enactments mentioned in the schedule hereto are 
repealed to the extent specified in the third coltinm thereof ; 
but nothing herein contained shall afieot the provisions 
of any Statute, Act or Regulation not hereby expressly re- 
pealed, nor any usage or custom of trade, nor any incident of 
any contract, not inconsistent with the provisions of this 
Act. 

8. In this Act the following words and expressions are 
used in the following senses, unless a contrary intention ap- 
pears from the context 

(a) When one person signifies to another his willin^ess 
to do or to abstain from doing anything, with a 
view to obtaining the assent of that other to such 
act or abstinence, he is said to make a proposal. 

(h) When the person to whom the proposal is made 
signifies his assent thereto, the proposal is said to be 
accepted. A proposal, when accepted, becomes a 
promise : 

(c) The person making the proposal is called the *' pro- 
moris,” and Ae person accepting the proposal is 
called the “ promisee 

(d) When at the desire of the promisor, the promisee or 
any other peison has done or abstained from doing, 
or does ox abstains from doing, or promises to do or 
to abstain from doing, something, such act or absti- 
nence or promise is called a consideration for the 
promise : 


Preamble. 


bhoit title. 


Extent. 

Commence- 

ment. 

Enactments 

repealed. 


Interpreta- 

Mon-olanse;. 
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complete. 


Sections 8-4. 

(e) Every promise and every set of promises, forming the 
consideration for each other, is an agreement : 

(/) Promises which form the consideration or part of the 
consideration for each other are called reciprocal 
promises : 

(g) An agreement not enforceable by law is said to be 
void : 

(A) An agreement enforceable by law is a contract : 

(i) An agreement which is enforceable by law at the 
option of one or more of the parties thereto, but not 
at the option of the other or others, is a voidable 
contract : 

• (j) A contract which ceases to be enforceale by law be- 

comes void when it ceases to be enforceable. 

CHAPTER I. 

Op the CoMUdUNioATioN, Acceptance and Revocation 
OP Proposals. 

3. The communication of proposals, the acceptance of 
proposals, and the revocation of proposals and acceptances, 
respectively, are deemed to be made by any act or omission 
of the party proposing, accepting or revolang, by which he 
intends to communicate such proposal, acceptance or revo- 
cation, or which has the effect of communicating it. 

4. The communication of a proposal is complete when 
it comes to the knowledge of the person to whom it is made. 

The communication of an acceptance is complete,— 
as against the proposer, when it is put in a course of 
transmission to him, so as to be out of the power of the ac- 
ceptor ; 

as against the acceptor, when it comes to the knowledge 
of the proposer. >» 

The communication of a revocation is complete,— 
as against the person who makes it, when it is put into 
a course of transmission to the person to whom it is made, so 
as to be out pf the power of the person who makes it ; 

as against the peison to whom it is made, when it comes 
to his knowledge. 

Illustrations, 

[a) A proposes, by letter, to sell a house to B at a certain price. 

The communication of the proposal is complete when B receives the 
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Sections 5—7. 

Q>) B accepts A’s proposal by a letter sent by post. 

Tbe oommunioation of the acceptance is complete, 
as against A, when the letter is posted ; 
as against B, when the letter is received by A. 

(o) A revokes liis proposal by telegram. 

The revocation is complete as against A when the telegram is despatch- 
ed. It is complete as against B when B receives it. 

B revokes his acceptance by telegram. B’s revocation is complete 
as against B when the telegram is despatched, and as against A when it 
reaches him. 

5. A proposal may be revoked at any time before the 
communication of its acceptance is complete as against the 
proposer, but not afterwards. 

An acceptance may be revoked at any time before the 
communication of the acceptance is complete as against the 
acceptor, but not afterwards. 

lUuMrcMom. 

A proposes, by a letter sent by post, to sell his house to B. 

B accepts the proposal by a letter sent by post. 

A may ri-voke his proposal at any time before or at the moment when 
B posts his letter of aceoptanee, but not afterwards. 

B may revoke his acceptance at any time before or at the moment 
when the letter communicating it roaches A, but not afterwards. 

6. A proposal is revoked— 

(1) by the communication of notice of revocation by 
the proposer to the other party ; 

(2) by tbe lapse of the time prescribed in such proposal 
for its acceptance, or, if no time is so prescribed, by 
the lapse of a reasonable time, without communi- 
cation of the acceptance ; 

(3) by the failure of the acceptor to fulfil a condition 
precedent to acceptance ; or 

(4) by the death or insanity of the proposer, if the &ct 
of his death or insanity comes to the knowledge of 
the acceptor before acceptance. 

7. In order to convert a proposal into a proflpiise the 
acceptance must— 

(1) be absolute and unqualified ; 

(2) be expressed in some usual and reasonable maimer, 

unless the proposal prescribes the manner in which 
it is to be accepted. If the proposal prescribes a 
manner in wheih it is to be accepted, and the ac- 
ceptance is not made in such manner, the proposer 

p 
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Sections 8—12. 

may •within a reasonable time after the acceptance 
is communicated to him, insist that his proposal 
shall be accepted in the prescribed manner, and 
not otherwise ; but, if he fails to do so, he accepts 
the acceptance. 

8. Performance of the conditions of a proposal, or the 
acceptance of any consideration for a reciprocal promise 
which may be offered with a proposal, is an acceptance of the 
proposal. 

9. In so as far the proposal ox acceptance of any promise 
is made in words, the promise is said to be express. In so 
far as such proposal or acceptance is made otherwise than in 

» words, the promise is said to be implied. 

CHAPTER II. 

Of Contracts, Voidable Contracts and Void 
Agreements. 

10. All agreements are contracts if they are made by 
the free consent of parties competent to contract, for a law- 
ful consideration and with a lawful object, and are not hereby 
expressly declared <-o be void. 

Nothing herein contained shall affect any law in force in 
British India, and not hereby expressly repealed, by which 
any contract is required to be made in -writing or in the 
presence of witnesses, oi any law relating to the registration 
of documents. 

11. Every person is competent to contract who is of 
the age of majority according to the lew to which he is subject, 
and who is of sound mind, and is not disqualified fiom con- 
tracting by any law to which he is subject. 

12. A person is said to be of sound mind for the purpose 
of making a contract if, at the time when he makes it, he is 
capable *of understanding it and of forming a rational 
judgment as to its effect upon his interests. 

Apersonwho is usually ofrmsound mind, but occasion- 
ally of sound mind, may make a contract when he is of 
sound mind. 

A person who is usually of sound mind, but occasionally 
of unsound mind, may not make a contract when he is of 
unsound mind. 
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Sections 13—16. 

Illustrations, 

(а) A patient in a lunatic asylum, who is at intervals of sound mind, 
may contract during those intervals. 

(б) A sane man who is delirious from fever, or who is so drunk that 
he cannot understand the terms of a contract, or form a rational judg- 
ment as to its efict on his interests, cannot contract whilst such delirium 
or drunkenness lasts. 

13. Two or more persons are said to consent when they ” 

agree upon the same thing in the same sense. < e ne . 

14. Consent is said to he free when it is not caused hy— 

(1) coercion, as defined in section 16, or 

(2) undue influence, as defined in section 16, or 

(3) fraud, as defined in section 17, or 

(4) misrepresentation, as defined in section 18, or • 

(6) mistake subject to the provisions of sections 20, 21 

and 22 

Consent is said to be so caused when it would not have 
been given but for the existence of such coercioxi, undue 
influence, fraud, misrepresentation or mistake. 

15. “ Coercion ” is the committing, or threatening " 

to commit, any act forbidden by the Indian Penal Code, or 

the unlawful detaining, or threatening to detain, any 
property, to the prejudice of any person whatever, with the 
intention of causing any person to enter into an agreement. 

Ex^nation.—lt is immaterial whether the Indian Penal 
Code is or is not in force in the place where the coercion is 
employed. 

Illustration. 

A, on board an Euglu>1i ship on tho liigh soas, cauaes B to enter into 
an agreement by an act amounting to criminal intimidation under the 
Indian Penal Code. 

A afterwardB sues B for breach of contract at Calcutta. 

A has employed coercion, although his act is not an offence by the 
law of England, and although sec,tion 506 of the Indian Penal Code was 
not in foice at the time when or place where tho act was done. 

*16. (1) A contract is said to be induced by “undue 
influence ” where the relations subsisting between the parties 
are such that one of the parties is in a position to dominate 
the will of the other and uses that position to obtain an unfair 
advantage over the other. 


♦ This section was substituted for tho original by Section 2 Rognlation IV of 
1922. 
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"Rraud” 

defined. 


Bedim 17. 

(2) In particular and without prejudice to the generality 
of the foregoing principle, a person is deemed to 
be in a position to dominate the will of another— 

(а) Where he holds a real or apparent authority over 
the other, or where he stands in a fiduciary re- 
lation to the other ; or 

(б) Where he makes a contract with a person whose 
mental capacity is temporarily or permanently 
affected by reason of age, illness, or mental or 
bodily distress. 

(3) Where a person who is in a position to dominate 
the will of another, enters into a contract with him, 
and the transaction appears, on the face of it or on 

, the evidence adduced, to be unconscionable, the 

burden of proving that such contract was not 
induced by undue influence shall lie upon the person 
in a position to dominate the will of the other. 

Nothing in the sub-secticn shall affect the provisions of 
section 111 of the Indian Evidence Act, 1872, as applied to 
Mysore. 


Illustrations. 

(а) A having advanced money to his son B, during his minority, upon 
B’s coming of age obtains by misuse of parental influence, a bond from B 
for a greater amount than the sum due in resptct of the advance. 
A employs undue influence. 

(б) A, a man enfeebled by disease or age, is induced, by B’s influence 
over him as his medical attendant, to agree to pay B an unreasonable sum 
for his professional services. B employs undue influence. 

(c) A being in debt to B, the money-lender of his village, contracts a 
fresh loan on terms which appear to be unconsionable. It lies on B to 
prove that the contract was not induced by undue influence. 

{d) A applies to a banker for a loan at a time when there is stringency 
in the money market. The banker declines to make the loan except at 
an unusually high rate of interest. A accepts the loan on these terms. 
This is a transaction in the ordinary course of business, and the contract 
is not induced by undue influence. 

17, '' Fraud ’’means and includes any of the following 
acts committed by a party to a contract, or with his conui- 
vance or by his agent, with intent to deceive auothejL party 
thereto or*his agent, or to induce him to enter into the 
contract 

(1) the suggestion, as to a fact, of that which is not true 
by one who does not believe it to be true ; 
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Sediom 18-19. 

(2) the active concealment of a fact by one having know- 
ledge or belief of the fact ; 

(3) a promise made without any intention of performing 
it; 

(4) any other act fitted to deceive ; 

(5) any such act or omission as the law specially declares 
to be fraudxdent. 

Eocplamtion.—M.eire silence as to facts likely to afiect 
the willingness of a person to enter into a contract is]^not 
fraud, unless the circumstances of the case are such that, 
regard being had to them, it is the duty of the person keeping 
silence to speak, or unless his silence is, in itself, equivalent to 
speech. • 

lUustratioiiS. 

{a) A sella, by auction, to B’a horse which A knows to be unsound. 

A says nothing to B about the horse’s unsoundness. This is not fraud in A. 

(6) B is A’s daughter and has just come of age. Here, the relation 
between the parties would make it A’s duty to tell B if the horse is unsound. 

(c) B says to A — “ If you do not deny it, I shall assume that tht horse 
is sound.” A says nothing. Hero, A’s silence is equivalent to speech. 

(d) A and Bj being traders enter upon a contract. A has private in- 
dormation of a change in prices in which would afEect B’s willingness to 
roceed with the contract. A is not bound to inform B. 

18. “ Misrepreseutatiou ” raeaus and includes— "Mtarepie. 

(1) the positive assertion, ir a manner not warranted by 

the information of the perpon making it, of that * ‘ 
which is not true, though he believes it to be true : 

(2) any breach of duty which, without an intent to 
deceiyfe, gams an advantage to the person commit- 
ting it, or any one claiming under him, by mislea^g 
another to his prejudice, or to the prejudice of any 
one claiming under him ; 

(3) causing, however innocently, a party to an agree- 
ment to make a mistake as to the substance of the 
thing which is the subject of the agreement. 

19. When consent to an agreement is caused by eoeicion VoiOaMiity 
[a] fraud or misrepresectation, the agreement is a contract 
voidable at the option of the party whose consent was so oonseat. 

caused. , 

A party to a contract, whose consmt was caused by 
fraud or nusrepresentation, may, if he thinks fit, insist that 
the contract shall be performed, and that he shall be put in 
the position in which he would have been if the representa- 
tions made had been true. 
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Power to set 
aside contract 
induced by 
undue 
influence. 


Section 19a. 

EoMieplion.—li siich conseDt was caused by raisrepreseii- 
tation or by silence, fraudulent witbin the meaning of section 
17, the contract, nevertheless, is not voidable, if the party 
whose consent was so caused had the means of discovering 
the truth with ordinary diligence. 

Explanation.— A fraud or misrepiesentation which did 
not cause the consent to a contract of the party on whom 
such fraud was practised, or to whom such raweprosentation 
was made, does not render a contract voidable. 

« 

Illustmtiom, 

(a) A, intending to deceive B, falsely represents ttat five hundred 
maunds of indigo are made annually at A’s factory, and thereby, induces B 
to buy the factory. The contract is voidable at the option of B. 

(b) A, by a misrepresentation, leads B erroneously to believe that five 
hundred maunds of indigo are made annually at A’s factory. B examines 
the accounts of the factory, which show that only four hundred maunds 
of indigo have been made. After this B buys the factory. The contract 
is not voidable on account of A*s misrepresentation. 

(c) A fraudulently informs B that A’s estate is free from encumbrance.* 
B thereupon buys the estate. The estate is subject to a mortgage. B 
may either avoid the contract, or may insist on its being carried out and 
the mortgage-debt redeemed. 

(d) B, having discovered a vein of ore on the estate of A, adopts 
means to conceal, and does conceal, the existence of the ore from A. 
Thor ugh A’s ignorance B is enabled to buy the estate at an under- value. 
The contract is voidable at the option of A. 

(e) A is entitled to succeed to an estate at the death of B ; B dies ; 
C, having received intelligence of B’s death, prevents the intelligence 
reaching A, and thus induces A to sell him his interest in the estate. The 
sale is voidable at the option of A. 

*19a. Whm consent to an agreement is caused by (a) 
undue influence, the agreement is a contract voidable at the 
option of the party whose consent was so caused. 

Any such contract may be set aside either absolutely 
or, if the party who was entitled to avoid it has received any 
benefit thereunder, upon such terms and conditions a? to the 
Court nxay seem just. 


Illustrations, 

(a) A^s'son has forged B’s name to a promissory note. B, under threat 
of prosecuting A’s son, obtains a bond from A for the amount of thet 
forged note. If B sues on this bond, the Court may set the bond aside. 


(a) Here the words undoe (influonce) were repealed by section 3 of Regolation 
IV of 1912. 

* This section was inserted by Section 3 of Eegu tioa IV oi 1912. 
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Sections 20 — 21 . 

(6) A, a money-lender, advances Rs. 100 to B an agriculturist, and, 
by undue influence, induces B to execute a bond for Rs. 200 with interest 
at 6 per cent per month. The Court may set the bond aside, ordering B 
to repay the R'l. 100 with such interest as may seem just. 

20. Where both the parties to an agreement are under 

a mistake as to a matter of fact essential to the agreement, both parties 
the agreement is void. 

Explanation.— An erroueotiB opinion as to the value of matter of fac 
the thing which forms the subject-matter of the agreement 
is not to be deemed a mistake as to a matter of fact. 

IlluatrcUious. 

(a) A agrees to sell to B a specific cargo of goods supposed to be on 
its way from England to Bombay. It turns out that, before the day ojf 
the bargain, the ship conveying the cargo had been cast away and the goods 
lost. Neither party was aware ol the facts. The agreement is void. 

(&) A agrees to buy from, B a certain hoi*se. It turns out tliat the 
horse was dead at the time of the bargain, though neither party was aware 
of the fact. The agreement is void. 

(c) A, being entitled to an estate for the life of B, agrees to sell it to 
C. B was dead at the time ol the agreement, but both parties weie ignorant 
of the fact. The agreement is void. 

21. A contract k not voidable because it was caused 

by a mistake as to any law in force in British India ; but a law^^ 
mistake as to a law not in force in British India has the same 
effect as a mistake of fact. 


Illustrations. 

A and B make a contract grounded on the enoneous belief that a 
particular debt is barred by the Indian Law of Limitation : the contract is 
not voidable. 

A and B make a contract grounded on an erroneous belief as to the 
law regulating bills of exchange in France : the contract is voidable. 

22. A contract is not voidable merely because it was Contract 

caused by one of the parties to it being under a mistake as mtetaL^Ss 

to a matter of fact. one party a 

to matter o 
fact. 

23. The consideration or object of an agreement is ^toon. 
lawful, unless— 

it is forbidden by law ; or . lawful 

is ol such a nature that, if permitted, it would defeat 
provisions of any law ; or 
is fraudulent ; or 

involves or implies injury to the person or property of 
another ; or 



OONTRAOT. 


[Act. IX. 




Section 23. 

the Court regards it as immoral, or opposed, to public 
policy. 

In each of these oases, the consideration or object of 
an agreement is said to be unlawful. Every a^eement of 
which the object or consideration is unlawful is void. 

lUustratioM. 

(а) A agrees to sell his house to B for 10,000 rupees. Here, B’s pro- 
mise to pay the sum of 10,000 rupees is the consideration for A’s promise 
to sell the house, and A’s promise to sell the house is the consideration for 
B’s promise to pay the 10,000 rupees. These are lawful considerations. 

(б) A promises to pay B 1,000 rupees at the end of six months, if 0, 
who owes that sum to B, fails to pay it. B promises to grant time to C 
^rccordingly. Here the promise of eacli party is the consideration for the 
promise of the other party, and they are lawful considerations. 

(c) A promises, for a certain sum paid to him by B, to make good to 
B the value of his ship if it is wrecked on a ceitain voyage. Hero A*s pro- 
mise is the consideration for B’s payment, and B’s payment is the consi- 
deration for A’s promise, and^iheso are lawful considerations. 

{(I) A promises to maintain B’s child, and B promises to pay A 1,000 
rupees yearly for the purpose. Hero the promise of each party is the 
consideration for the promise of the other party. They are lawful con- 
siderations. 

(e) A, B and 0 enter into an agreement for the division among them 
of gains acquired, or to be acquired, by them by fraud . The agreement is 
void, as its object is unlawful. 

(/) A promises to obtain for B an employment in the public service, 
and B promises to pay 1,000 rupees to A, The agreement is void, as the 
consideration for it is unlawful. 

(^) A, being agent for a landed proprietor, agrees for money, without 
the knowledge of his principal, to obtain for B a lease of land bdonging to 
his piindpal. The agreement between A and B is void, as it implies a 
fraud by concealment, by A, on hir principal. 

(A) A promises B to drop a prosecution which he has instituted against 
B for robbery, and B promises to restore the value of the things taken. 
The agreement is void, as its object is unlawful. 

(i) A’s estate is sold for arrears of revenue under the provisions of 
an Act of the Legislature, by which the defaulter is prohibited from 
purchasing the estate. B, upon an understanding with A, becomes the 
purchaser, and agrees to convey the estate to A upon receiving from him 
the price which B has paid. The agreement is void, as it render^ the trans- 
action, in effect, a purchase by the defaulter, and would so defeat the object 
of the law. 

(j) A, whoda B’s mukhtar, promises to exercise his influence, as such, 
with B in favour of C, and promises to pay 1,000 rupees to A. The agree- 
ment is void, because it is immoral. 

(A) A agrees to let her daughter to hire to B for concubinage. The 
agreement is void, because it is immoral, though the letting may not be 
punishable under the Indian Penal Code. 
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Sections 24-25. 


24. If any part of a njingle consideration for one or more 
objects, or any one or any part of any one of several consi- gideiatidu 
derations for a single object, is unlawful, the agreenaent is 
void. part. 


TMuslratiom. 

A promises to superintend, on behalf of B, a legal manufacture of 
indigo, and an illegal trafSo in other artielos. B promises to pay to A a 
salary of 10,000 rupees a year. The agivement is void, the object of A’s 
promise, and the consideration for B’s promise, being in part unlawful. 

25. An agreement made without consideration is void, 
unlesp— 

(1) it is expressed in writing and registered under the . 
L'lW for the time being in force for the registration of [docu- 
ments] and is made on account of natural love and affection 
between parties standing in a near relation to each other ; 
or unless 

(2) it is a promise to compensate, wholly or in part, a 
person who has already voluntarily done something for the 
promisor, or something which the pcomirior was legally com- 
pellable to do ; or unless 

(3) it is a promise, made in writing and signed by the 
person to bo (..harged therewith, or by his agent generally 
or specially authorized in that behalf, to pay wholly or in 
part a debt of which the creditor might have enforced pay- 
ment but for the law for the limitation of suits. 

In any of these cases such an agreement is a contract. 

ExplamMon 1.— Nothing in this section shall affect the 
validity, as between the donor and donee, of any gift actually 
made. 

Explanation 2— An agreement to which the consent of 
the promisor is freely given is not void merely because the 
consideration is inadequate ; but the inadequacy of the consi- 
deration may be taken into account by the Court in deter- 
mining the question whether the consent of the promisor was 
given. • 


without con- 
sideration, 
*void, 
unless—* 
it is in writ- 
ing and 
registered. 


oris a 
promise to 
compensate 
for some- 
thing done. 

or is a 
promise to 
pay a debt 
barred by 
limitation 
law. 


Illustrations. 

(a) A promises, for no consideration, to give to A Es. 1,000. This 

/ a void agreement. 

(6) A, for natural love and afiection, promises to give his son, B, Rs. 
1,000. A puts his promises to B into writing and registers it. This is a 
contract. 

[a] This word was substituted for the original word ^ assurances ' by section 4 
of Regulation IV of 1912. 
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Agreement ^ 
in restraint 
ot marriage 
void. 

Agreement 
in restraint 
of trade 
void. 

Saving of 
agreement 
not to carry 
on business 
of whicli 
good-will is 
sold , 


of agreement 
between 
partners 
prior to 
dissolution t 


or daring 
continuance 
of partner- 
ship. 

Agreements 
in restraint 
of legal pro- 
ceedings void 


Saving of 
contract to 
refer to arbi- 
tration dis- 
pute that 
may arise. 


Sections 26—28. 

(c) A finds B’s purae and gives it to him. B ja-oniisos to give A Rs. 
60. This is a contract. 

(d) A supports B’s infant son. B promises to pay A’s expenses in so 
doing. This is a contract. 

(e) A owes B Rs. 1,000, but the debt is barred by the Limitation Act 
A signs a written promise to pay B Rs. 600 on account of the debt. This 
is a contract 

(/) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A’s consent 
to the agreement was freely given. The agreement is a contract notwith- 
standing the inadequacy of the consideration. 

{g) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A denies that 
his consent to the agreement was freely ^ven. 

The inadequacy o the consideration is a fact which the Court shall 
take into account in considering whether or not A’s consent was freely 
given. 

26. Bvei-y agreoment iu restraint of the marriage of any 
person, other than a minor, is void. 

27. Every agreement by which any oi>e is restrained 
f om exercising a lawful profession, tiade or business of any 
kind, is to that extent void. 

Exception 1 .—One who sells the good-will of a business 
mat agree with the buyer to refrain fiom carrying ou a 
similar business, within specified local limits, so long as the 
buyer, or any person deriving title to the good-will from him, 
carries on a like business therein : Provided that such limits 
appear to the Court reasonable, regard being had to the nature 
of the business. 

Exception 2— Partners may, upon or in anticipation 
of a dissolution of the partnership, agree that some or all of 
them will not carry on a business similar to that of the 
partnership within such local limits as are referred to in the 
last preceding exception. 

Exception 3.— Partners may agree that some one or all 
of them will not carry on any business, other than that of the 
partnership, during the continuance of the partnership. 

28. Every agreement, by which any party thereto is 
restricted absolutely from enforcing his rights under or in 
respect^f any contract, by the usual legal proceeding in the 
ordinary tribunals, or which limits the time within which 
be may thus enforce his rights, is void to that extent. 

Eoaception 1 .— This section shall not render illegal a 
contract by which two or more persons agree that any dispute 
which may arise between them in respect of any subject 
or class of subjects shall be referred to arbitration, and that 
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SectioM 29-30. 

only the amount awarded in such arbitration shall be recover- 
able in respect of the dispute so rcfeTred.[a] 

Exception 2.— Nor shall this section render illegal any 
con ti act in writing, by which two or more persons agree to 
refei" to arbitration any (Question between them which has 
already arisen, or affect any providon of any law in foioo for 
the time being as to references to arbitration* 

29. Agreements, the meaning of which ij not certain, 
or capable of being made certain, are void. 

lUmiratiom. 

(m) A agrees to sell to B ‘‘ a hundred tons of oil” There is nothing 
whatever to show what kind of oil was intended. The agreement is void fos 
uncertainty. 

(b) A agrees to sell to B one hundered tons of oil of a s])ecified descrip- 
tion, known as an article of commerce. There is no uncertainty here to 
make the agreement void. 

(c) 4, who is a dealer in cocoant-oil, agrees to sell to B one himdred 
tons of oil.” The nature of A’s trade affords an indication of the meaning 
of the words, and A has entered into a contract for the sale 6f one hundred 
tons of cocoanut oil. 

(d) A agrees to sell to B '' all the grain in my granary at Eanmagar.” 
There is no uncertainty here to make the agreement void. 

(e) A agrees to sell to B one thousand mannds of rice at a price to be 
fixed by C,” As the price is capable of being made certain, there is no uncer- 
tainty here to make the agreement void. 

(/) A agrees to sell to B my white horse for rupees five hundred or 
rupees one thousand.” There is nothing to show which of the two prices 
was to be given. The agreement is void. 

30. Agreements by way of wager are void ; and no suit 
shall be brought for recovering anything alleged to be won on 
any wager, or entrusted to any person to abide the result of 
any game or other uncertain event on which any wager is 
made. 

This section shall not be deemed to render unlawful a 
subscription or contribution, or agreement to subscribe or 
contribute, made or entered into for or toward any plate, 
prize or sum of money, of the value or amount of fiye hundred 
rupees or upwards, to be awarded to the winner or winners of 
any horse-tace. 

Nothing in this section shall be deemed to* legalize any 
transaction connected with horse-raciug, to which the pro- 
visions of section 294 A of the Indian Penal Code apply. 

(a) The second clause of exception which was repealed by the Specific Relief Act 
has been omitted. 


Saving of 
contract to 
refer ques- 
tions that 
have already 
arisen. 


Agreements 
void for un- 
certainty. 


Agreements 
by way of 
wager void. 


Exception in 
favour of 
certain prizes 
for horse- 
racing. 


Section 294A 
of theTndian 
Penal Code 
not afieoted. 
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Sections 31 — 34. 
CHAPTEB III. 


Of OoNTmoiiNT Contracts. 


“ Contingent 
contract ” 
defined. 


31. A ” contingent contract ” is a contract to do or not 
to do something, if some event, collateral to such contract, 
does 01 does not happ^. 


nhistrations. 


Enforcement 
of contracts 
contingent 
on an event 
happening. 


A contracts to pay B Rs. 10,000 if B’s house is burnt. This is a 
contingent contract. 

32. Contingent contracts to do or not to do anything 
if an uncertained future event happens cannot be enforced 
by law unless and until that event has happened. 

If the event becomes impossible, such contracts become 
void. 


Illustrations. 

(а) A makes a contract with B to buy B’s horse if A survives C. This 
contract cannot be enforced by law unless and until C dies in A’s lifetime. 

(б) A makes a contract with B to sell a horse to B at a specified price, 
if C, to whom the horsehas been offered, refuses to buy him. The contract 
cannot be enforced by law unless and until C refuses to buy the horse. 

(c) A contracts to pay B a sxim of money when B marnes C. C dies 
without being married to B. The contract becomes void. 

Enforoememt 33. Contingent contracts to do or not to do anything 
conttng^on if Uncertain future event does not happen can be enforced 
aa. event not when the happening of that event becomes impossible, and 
happening. before. 


When event 
on which 
contract is 
contingent to 
be deemed 
impossible, if 
it is the 
fnture con* 
dnot of a 
living person. 


Illustrations, 

A agrees to pay B a sum of money if a certain ship does not return. 
The ship is sunk. The contract can be enforced when the ship sinks. 

34. If the future event on which a contract is contingent 
is the way in which a person will act at an unspeci^d time, 
the event shall be considered to become impossible when such 
person does anything which renders it impossible that he 
should so ak within any definite time, or otherwise than under 

further contingencies. 

«> 

EUtstreUionsl 


A agrees to pay B a sum of money if B marries C. 

0 marries D. The marriage of B to C must now be considered im- 
possible, although it is possible that D may die and that C may afterwards 
marry B. 
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Bedims 36 — 37 . 


35. Qoutingent contracts to do or not to do anything 
if a specified uncertain event happens within a fixed time be- void wUoh™* 
come void if, at the expiration of the time fixed, such event 
has not happened, or if, before the time fixed, sncb event be- llpp^Sng of 
comes impossible. ^tun 

fixed time. 

Contingent contracts to do or not to do anything if a When oon- 
specified uncertain event does not happen within a fixed time *** 

may be enforced by law when the time fixed has expired and which ai® 
such event has not happened, or, before the time fixed has 
expired, if it becomes certain that such event will not happen event not 


lUiisirations. 


within fixed 
time. 

(a) A promises to pay B a sum of money if a certain ship returns within* 
a year. The contract may be enforced if the ship returns within the year ; 
and becomes void if the ship is burnt within the year. 

(b) A promises to pay B a sum of money if a certain ship does not 
return within a year. The contract may be enforced if the ship does not 
return within the year, or is burnt within the year. 

36. Contingent agreements to do or not to do anything, ^ 
if an impossible event happens, are void, whether the impos- 
sibility of the event is Imown or not to tbe parties to the events void, 
agreement at the time when it is made. 


lUustraMons. 


(а) A agrees to pay B 1,000 rupees if two straigit lines should enclose 
a space. The agreement in void. 

(б) A agrees to pay B 1,000 rupees if B will marry A’s daughter C. 
C was dead at the time of the agreement. The agreement is void. 


CHAPTER IV. 

Of the PERPOBftfANCR OF CONTRACT,'!. 

Contracts which mmt he performed. 

37. The parties to a contract must either perform, or Obligation of 
offer to perform, their respective promises, unless such per- Mntract»! 
formance is dispensed with or excused under the puivisions of 
this Act, or of any other law. 

Promises bind the representatives of the promisors in 
case of the death of such promisors before performance, 
unless a contrary intention appears from the contract. 
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Sections 38-39. 
niustractiom. 

(а) A promises to deliver goods to B on a certain day on payment of 
Us. 1,000. A dies before that day. A’s representatives are bound to 
deliver the goods to B, and B is bound to pay the Rs. 1,000 to A’s 
representatives. 

(б) A promises to paint a picture for B by a certain day, at a certain 
price A dies before the day. The contract cannot be enforced either by 
A’s representatives or by B. 

38. Where a promisor has made an offer of perfoi- 
mance to the promisee, and the offer has not been accepted, 
the promisor is not responsible for non-perfoimance, nor does 
he thereby lose bis lights under the contract. 

Every such offer must fulfil the following conditions:— 

(1) it must be unconditional • 

(2) it must be made at a proper time and place, and 
under such ciicumstances that the peison to whom it is made 
may have a reasonable opportunity of ascertaining that the 
perron by whom ic is made is able and willing there and then 
to do the whole of what he is bound bv his promise to do. 

(3) if the offer is an offer to deliver anything to the pro- 
misee, the promisee must have a reasonable oppoitunity of 
seeing that the thing offered is the thing which the promisor 
is bound by his promise to dehver. 

An offer to one of seveial joint promisees has the same 
legal consequences as offer to all of them. 

niustrations. 

A contracts to deliver to B at hiswarebouse, on the first March 1873, 
100 bales of cotton of a particular quality. In order to make an ofEer of 
performance with the effect stated in this section, A must bring the cotton 
to B’s warehouse, on the appointed day, under such circumstances that B 
may have a leasonable opportunity of satisfying himself that the thing 
offered is cotton of the quality contracted for, and that there are 100 bales. 

Effect of re- 39. When a party to a contract has refusod to perform, 
or disabled Mmself fiom performing his promise in its entirety, 
the promisee may put an end to the contract, unless he has 
wholly. signified, by words or conduct his acquiescence in its conti- 
nuance.^ 

Illustrations 

{a) A, a singer, entres into a contract with B, the manager of a theatre’ 
to sing at his theatre two nights in every week during the next two months^ 
and B engages to pay her 100 rupees for each night’s performance. On the 
sixth night A wilfully absents herself from the theatre. B is at liberty to 
put an end to the contract. 


Efieot of 
refusal to 
accept offer 
of per- 
formance. 
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Sections 40 — 43. 

(Z>) A, a finger, enties into a contract 'with B, the manager of a theatre) 
to sing at his ti^eatre two nights in every week during the two months, 
and B engages to pay her at the rate of 100 rupees for each night. On the 
six h night, A wiuuUy absents herself. With the assent of B, A sings on 
the seventh night. B has signified his acquiescence in the continuance 
of the contract, and cannot now put an end to it, but is entitled to compen- 
sation for the damage sustained by him, tlirough A’s failure to sina on the 
sixth night. 

By whom Qonirads most be performed. 

40. If it appears from the nature of the case that it was 
the intention of the parties to any contract that any promise 
contained in it should be performed by the promisor himself, 
such promise must be performed by the promisor. In other 
cases, the promisor or his representatives may employ a, 
competent person to perform it. 

lllustratioihs. 

(cf) A promises to pay B a sum of money. A may perform this promise 
cither by personally paying the money to B, or by causing it to be paid to 
B by another ; and, if A dies before the time appointed for payment, his 
repr^entatives mxist perform the promise, or employ some proper person 
to do so. 

(6) A promises to paint a picture for B. A must perform this promise 
personally. 

41. When a promisee accepts performance of the pro- 
mise from a third peraon, he cannot afterwards enforce it 
against the promisor. 


42. When two or more persons have made a joint 
promise, then, imless a contrary intention appears by the 
contract, all such persons, during their joint lives, and, after 
the death of any of them, his representative jointly with the 
survivor or survivors, and, after the death of the last survivor, 
the representatives of all jointly, must fulfil the promise. 

43. When two or mere persons make a joint promise, 
the promisee may, in the absence of express agreement to the 
contrary, compel any [*one or more] of such joint promisors 
to perform the whole of the premise. 

Each of two or more joint promisors may compel every 
other joint pronaisor to contribute equally with himself to 
the performance of the promise, unless a contrary intention 
appears from the contiact. 

♦These words were substafcnicd for the original word one by section 5 of Re- 
gulation IV of 1912* 


Person by 
whom pro- 
mise IS to be 
performed. 
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cepting per- 
formance 
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Devolution 
of joint 
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Sharing of 
loss by de- 
fault in 
contribution. 


Hifeot of re- 
lease of one 
joint pro- 
misor. 


Devolution 
of joint 
rights. 




Bedims 44-46. 

If any one of two or more joint piomisors makes default 
in such contribution, the remaining joint promipors must bear 
the loss arising from such default in equal shares. 

.EajpZowoiww.-- Nothing in this section shall prevent a 
surety from recovering from his principal, payments made 
by the surety on behalf of the principal, or entitle the principal 
to recover ar>ything from the surety on account of payments 
made by the priniipal. 


TUusPrations. 

(а) A, B and C jointly promise to pay D 3,000 rupees. D may compel 
either A or B or C to pay him 3,000 rupees. 

(б) A, B and C jointly promise to pay D the sum of 3,000 rupees. 
<0 is compelled to pay the whole. A is insolvent, but his assets are 
sufi&dent to pay one-half of his debts. C is entitled to receive 600 rupees 
from A’s estafa , and 1,250 rupees from B. 

(c) A, B and 0 are under a joint promise to pay D 3,000 rupees. C is 
unable to pay anything, and A is compelled to pay the whole. A is entitled 
to receive 1,600 rupees from B. 

(i) A, B and C are imder a joint promise to pay D 3,000 rupees, A and 
B being o^y sureties for C. C fails to pay. A and B are compelled to pay 
the whole siun. They are entitled to recover it from C. 

44. Where two or more persons have made a joint pro- 
mice, a release of one of such joint promisors by the promisee 
does not discharge the other joint promisor or joint promi- 
sors neither docs it free the joint promisor so released from 
responsibility to the other joint promisor or joint promisors, 

45. When a person has made a promise to two or more 
persons jointly, then, unless a contrary intention appears 
from the contract, the li^ht to claim performance rests, as 
between him and them, with them diuing their joint ,live s, 
and, after the death of sny of them, with the representative 
of such deceased person jointly with the survivor or survivors, 
and, after the death of the last survivor, with the representa- 
tives of all jointly [a] 


lUnstrations. 

A, in consideration of 6,000 rupees lent to him by B and C, promises 
B and C jointly to repay them that sum with interest on a day specified. B 
dies. The right to claim iierformance rests with B’s representative jointly 
with C during C’s life, and after the death of C with the representatives of 
B and 0 jointly. 


[a] For an exception to s, 43 in ease of Qovemment seonrities, see Regulation 
IX of 1894, 8. 4. 
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Sectiom 46 — ^50. 


Time cmd Place for Performance. 

46. "V^eie, by tbe contract, a promisor is to perform 
his promise without application by the promisee, and no 
time for performance is specified, the engagement must be 
performed within a reasonable time. 

ExplanaMon.—Tket question ' what is a reasonable time ’ 
is, in each particular case, a question of fact. 


Time for per- 
formance of 
promise 
where no ap- 
plication is iQ 
be made and 
no time is 
spcci6ed. 


47 . When a promise is to bo performed on a certain day , ^ f ^ prr- 

and the promisor Las undertaken to perform it without ap- rormanco of 
plication by the promisee, the promisor may perform it at 
any time during the usual hours of business on such day and speoiHod and 
at the place at which the promise ought to be peiformed. ^ be 


lUiLstrations. « 

A promises to deliver goods at B’s warehouse on the first January. 

On that day A brings the goods to B’s warehouse, but after the usual 
hour for closing it, and they are not received. A has not performed his 
promise, 

48. When a promise is to be performed on a certain day, 
and the promisor has not undertaken to perform it without 
application by the promisee, it is the duty of the promisee to 
apply for performance at a proper place and within the usual 
hours of business. 

Explanation.— The question ' what is a proper time and 
place ’ is, in each particular case, a question of fact. 

49. When a promise is to be performed without ap- 
plication by the promisee, and no place is fixed for the per- 
formance of it, it is the duty of the promisor to apply to the 
promisee to appoint a reasonable place for the performance of 
the promise, and to perform it at such place. 

Illustration. 

A undertakes to deliver a thousand maunds of jute to B on a dxtd 
day. A must apply to B to appoint a reasonable place for the purpose of 
receiving it, and must deliver it to hinr at such place. 

50. The performance of any promise may be made in performanco 

any manner, or at any time which the promisee prescribes “ 


Application 
for perform- 
ance on oer- 
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be at proper 
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or sanctions. 


Illustrations. 


at time pro- 
scribed or 
sanctioned by 
promisee. 


(a) B owes A 2,000 ru])ees, A desires B to pay the amount to A’s 
account with 0, a banker. B, who also banks with C, orders the amount 
to be transferred from his account to A's credit, and this is done by C. 

K 
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Promisor not 
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form unless 
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willing to 
perform. 


Order of per- 
formance of 
reciprocal 
promises. 


Sections 61-62. 

Afterwards, and before A knows of the transfer, 0 fails. There has been a 
good payment by B. ^ ** 

(6) A and B are mutually indebted. A and B settle an account by 
setting off one item against another, and B pays A the balance found to 
be due &om him upon such settlement. This amounts to a payment by 
A and B, respectively, of the sums which they owed to each other. 

(c) A owes B 2,000 rupees. B accepts some of A*s goods in reduction 
of the debt. The delivery of the goods operates as a part payment. 

(d) A desires B, who owes him Rs. 100, to send him a note for Rs. 100 
by post. The debt is discharged as soon as B puts into the post a letter 
containing the note duly addressed to A. 

Performance of Reciprocal Promises, 

51. When a contract consists of reciprocal promises to 
be simultaneously performed, no promisor need perform his 
4 )iomise unless the promisee is ready and willing to perform 
his reciprocal promise. 


Illustrations. 

(а) A and B contract that i shall deliver goods to B to be paid for 
by B on delivery. 

(б) A need not deliver the goods unless B is ready and willing to 
pay for the goods on delivery. 

B need not pay for the goods, unless A is re^dy and willing to deliver 
them on payment. 

(c) A and B contract that A shall deliver goods to B at a price to 
be paid by instalmen s, the first instalment to be paid on delivery. 

A need not deliver, unless B is ready and willing to pay the first 
instalment on delivery. 

B need not pay the first instalment, unless A is ready and willing to 
deliver the goods on payment of the first instalment. 

52. Where the order in which reciprocal promises are 
to be performed is expressly fixed by the contract, they shall 
be performed in that order, and where the order is not ex- 
pressly fixed by the contract, they shall be performed in that 
order which the nature of the transaction require*=?. 


(a) A* and B contract that A shall build a house for B at a fixed 
price. A’s promise to build the house must be performed before B’s 
promise to p§.y for it. 

(5) A and B contract that A shall make over Ms stock-in-trade to B 
at a fixed price, and B promises to give security for the payment of the 
monty. A’s promise need not be perfor >ied until the security is given, 
for the nature of the transaction requires that A should have security 
before he delivers up his stock 
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Sections 63 — 55. 

53. ^When a cojutiact contaiju reciprocal promises, and 

one party to the contract prevents the other from performing venting event 
Ms promise, the contract becomes voidable at the option of 
the party so prevert^^d ; and he is entitled to compensation takecffLt^^ 
from the other party for any loss which he may sustain in 
consequence of the non-peiformance of the contract. 

Illustrations, 

A and B contract that B shall execute certain work for A for a thousand 
rupees. B is ready and willing to execute the work accordingly, but A 
prevents him from doing so. The contract is voidable at the option of B ; 
and, if he elects to rescind it, he is entitled to lecover from A compensation 
for any loss which he has incurred by its non-porfornianco. 

54. When a contract consists of reciprocal promises^ 

such that one of them cannot be performed, or that its per • that pTomiso 
formance cannot be claimed till the other has been performed, 
and the promisor of the promise last mentioned fails to per- 
form it, such promisor cannot claim the performance of the 
reciprocal promise, and must make compensation to the Spoca?prol 
other party to the contract for any loss which such other party 
may sustain by the non-performance of the contract. 

Illustrations, 

(а) A hires B’s ship to take in and convey from Calcutta to the 
Mauritius, a cargo to be provided by A, B receiving a certain freight for 
its conveyance, A does not provide any cargo for the ship. A cannot 
claim the performance of B’s premise and must make compensation to 
B for the loss which B sustains by the non-porformance of the contract. 

(б) A contracts with B to execute certain builders’ work for a fixed 
price, B supplying the soafiolding and timber necessary for the work. B 
refuses to furnish any scafiolding or timber, and the work cannot be exe- 
cuted. A need not execute the work, and B is bound to make compensation 
to A for any loss caused to him by the non-performance of the contract. 

(c) A contract with B to deliver to him, at a specified price, certain 
merchandise on board a ship which cannot arrive for a month, and B en- 
gages to pay for the merchandise within a week from the date of the 
contract. B does not pay within the week. A’s promise to deliver need 
not be performed, and B must make compensation. 

(d) A promises B to sell him one hundred bales of merchandise, to 
be delivered next day, and B promises A to pay for them withm a month. 

A does not deliver according to his promise. B’s promise to pay need not 
be performed, and A must make compensation. 

55. When a party to a contract promises to do a certain Effect of 
thing at or before a specified time, or certain things at or 

before specified times, and fails to do any such thing at or time, in 
before the specified time, the contract, or so much of it as wWortimois 

R2 essontiai. 
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has not been, performed, becomes voidable at the option of 
the promisee, if the intention of the parties was' that time 
should be of the essence of the contract. 

Efieot of such If it was uot the intention of the parties that time should 
be of the esseuce of tho contract, the contract does not be- 
es’ontiai. come Voidable by the failure to do such thing at or before the 
specified time, but the promisee is entitled to compensation 
from the promisor for any loss occasioned to him by such 
failuie. 

Effect of If ^ in case of a contract voidable on accoimt of the pro- 

misor’s failure to perform his promise at the time agreed, the 
at time other piomiseo accepts performance of such promise at any time 
^wd’upon. other than that agreed, the promisee cannot claim compen- 
•sation for any loss occasioned by the non-performance of 
the promise at the time agreed, unless, at the time of such 
acceptance, he gives notice to the promisor of his intention 
to do so. 


Agreement to 
do impossible 
act. 

Contract to 
do act after- 
wards becom- 
ing imposs- 
ible or 
unlawful 
Compensa- 
tion for loss 
through non- 
performance 
of act known 
to be impos- 
sible or 
unlawful 


56. An agreement to do an act impossible in itself is 
void. 

A contract to do an act which, after the contract is 
made, becomes impossible, or, by reason of some event which 
the promisor could not prevent, unlawful, becomes void 
when the act becomes impossible or unlawful. 

Where one person has promised to do something which 
he knew, or, with reasonable diligence might have known, 
and which the promisee did not know, to be impossible or 
unlawful, such promisor must make compensation to such 
promisee for any loss which such promisee sustains through 
the non-performance of the promise. 


(а) A agrees with B to discover treasure by magic. The agreement 
is void. 

(б) A and B contract to marry each other. Before the time fixed for 
the marriage, A goes mad. The contract becomes void. 

(c) A contracts to marry B, being already married to 0, and being 
forbidden by the law to which he is subject to practise polygamy. A must 
make conJ^ensation toB for the loss caused to her by the non-performance 
of his promise. 

(d) A contracts to take in cargo for B at a foreign port. A’s Govern- 
ment afterwards declares war against the country in which the port is 
situated. The contract becomes void when war is declared. 

(e) A contracts to act at a theatre for six months in consideration of 
a sum paid in advance by B. On several occasions A is too ill to act. 
The contract to act on those occasions becomes void. 
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Sections 57 — 60. 

57. Where persons reciprocally promise, firstly, to do 
cGibain things which ai^e legal, and secondly, iiudex specified t^cSIhings 
circamstances, to do ceitain other things which are illegal, 
the first set of promisor is a contiaet, but tlic second is a void things 
agreement. 


Illustrations, 

A and B agree that A shall sell B a house for 10,000 rupees, but that, 
if B uses it as a gambling house, he shall pay A 50,000 rupees for it. 

The first set of reciprocal promises, viz., to sell the house and to 
pay 10,000 rupees for it, is a contract. 

The second sot is for an unlawful object, namely, that B may use the 
house as gambling house, and is a void agreement. 

58. In the case of an alternative promise, one branch* Aiternati^^e 
of which if-^ legal and the other illegal, the legal branch alone 
can be onforcod. illegal. 


Illustration, 

A and B agree that A shall pay B 1,000 rupees, for which B shall 
aftei wards deliver to A either rice or smuggled opium. 

This is a valid contract to deliver, rice and a void agreement as to the 
opium. 


Appropriation of Payments. 

59. Where a debtor, owing several distinct debts to Application 
one poi’son, makes a payment to him either with express in- 
timation, or under circumstances implying that the payment bedischamed 
is to bo applied to the discharge of some particular debt, the catedV^^^ 
payment, if accepted, must be applied accordingly. 


Illmtrations, 

{a) A owes B, among other debts, 1,000 rupees upon a promissory 
note which falls duo on the first June. He owes B no other debt of that 
amount. On the first Juno A pa 3 r 8 to B 1,000 rupees. The payment is 
to be applied to the discharge of the promissory note. 

(6) A owes to B, among other debts, the sum of 567 rupees. B writes 
to A and demands payment of this sum. A sends to B 567 rupees. This 
payment is to be applied to the discharge of the debt of which B had 
demanded payment. 

60. Whore the dobtoi has omitted to infSmate, and Appiieation 
there are no other circumstances indicating to which debt 
the payment is to bo applied, the creditor may apply it at 
his discretion to any lawful debt actually due and payable « “o* 
to him from the debtor, whether its recovery is or is not barred ‘ 
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by the law in force for the time being as to the limitation of 
suits. 

AppUcation 61. Where neither party makes any appropriation the 
SnritL payment shall be applied in discharge of the debts in order of 
party appro- time, whether they are or are not barred by the law in force 
priateo. being as to the limitation of suits. If the debts 

are of equal standing, the payment shall be applied in dis- 
charge of each pioportionably. 

* 

Contracts which need not he performed. 

Effect of 62. If the parties to a contract agree to substitute a 

^^“^and new contract for it, or to rescind or alter it, the original con- 
aiteration of itract need not be performed. 

contrpot. 

lllmtraiions. 

(а) A owes money to B under a contract. It is agreed between A* 
B and C that B shall thenceforth accept C as his debtor, instead of A. The 
old debt of A to B is at an end, and a new debt from C to B has been 
contracted. 

(б) A owes to B 10,000 rupees. A enters into an arrangement with 
B, and gives B a mortgage of Ins (A’s) estate for 5,000 rupees in place of 
the debt of 10,000 rupees. This is a new contract and extinguishes the old. 

(c) A owes B 1,000 rupees under a contract, B owes C 1,000 rupees. 
B orders A to credit C with 1,000 rupees in his books, but C does not assent 
to the arrangement B still owes C 1,000 rupees, and no new contract has 
been entered into. 

Promise 63. Eveiy promisee may dispense with or remit, wholly 

with performance of the promise made to him, or 

mit perform- may extend the time foi such parfoimance, or may accept 
^ce of pro- Qf 1^3 ^ny Satisfaction which he thinks fit. 

Illustrations. 

{a) A promises to paint a picture for B. B. afterwards forbids 
him to do so. A is no longer bound to perform the promise, 

(b) A owes B 5,000 rupees. A pays to B, and B accepts, in satis- 
faction of the whole debt 2,000 rupees paid at the time and place at which 
the 5,000 rupees were payable. The whole debt is discharged. 

(c) A owes B 5,000 rupees, C pays to B 1,000 rupees, and B accepts 
them, in satisfaction of his claim on A. This payment is a discharge of 
the whole claim. 

(d) A &wes B, under a contract, a sum of money, the amount of 
which has not been ascertained. A, without ascertaining the amount, 
gives to B, and B in satisfaction thereof, accepts the sum of 2,000 rupees. 

. This is a discharge of the whole debt, whatever may he its amount. 

(e) A owes B 2,000 rupees, and is also indebted to other creditors. 
A makes an arrangement with his creditors, including B, to pay them a 
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Sections 64-67. 


composition fa] of eiglit annas in the rupee upon tlieii lespeclive demands. 

Fajment to B of 1,CW rupees is a discharge of B’s demand. 

64. When a person at whose option a contract is void- 
able rescinds it, tne other party thereto need not perform of voidable 
any promise tWein contained in which he is promisor. *®“***®‘* 
The party rescinding voidable contract shall, if he has 
received any benefit thereunder from another party to such 
contract, restore such benefit, so far as may be, to the person 
from wliom it was received. 


65. When an agreement is discovered to be void, or ^^ *^ho*** 
when a oontiact becomes void, any person who has received has received 
any advantage under such agreement or contract is bound 
to restore it, or to make compensation for it, to the person, agreement 
from whom he received it. SarC^met 


Illustrations. 


(a) A pays B 1,000 rupees in consideration of B’s promising to 
marry C> A’s daughter. 0 is dead at the time of the promise. The agree* 
ment is void, but B must repay A the 1,000 rupees. 

(b) A contracts with B to deliver to him 250 maunds of rice before 
the first of May. A delivers 130 maunds only before that day, and none 
after. B retains the 130 maunds after the first of May. He is bound 
to pay A for them. 

(c) A, a singer, contracts with B, the manager of a theatre, to sing 
at Ms theatre for two nights in every week during the next two months, 
and B engages to pay her a hundred rupees for each night’s performance. 
On the sixth night, A wilfully absents herself from the theatre, and B, in 
consequence, rescinds the contract. B must pay A for the five nights on 
which she had sung. 

(d) A contracts to sing for B at a concert for 1,000 rupees, which 
are paid in advance. A is too ill to sing. A is not bound to make com* 
pensation to B for the loss of the profits wMch B would have made if A 
bad been able to sing, but must refimd to B the 1,000 rupees paid in 
advance. 


66. The rescission of a voidable contract may be com- 

municated or revoked in the same manner, and subject to 
the same rules as apply to the communication or revocation 
of a proposal. , 

67. If any promisee neglects or refuses to afford the 
promisor reasonable facilities for the performance of his 
promise, the promisor is excused by such neglect or refusal 
at to any non-performance caused thereby. 


(a) Thia word was substituted for the original woid ‘ compensation ’ by Section 
VI of Regulation IV of 1912. 
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Illmtration, 

A contracts with B to repair B’s house. 

B neglects or refuses to point out to A the places in which his house 
requires repair. 

A is excused for the non-performance of the contract if it is caused 
such neglect or refusal. 

CHAPTER V. 

Of certain relations resembling those created 

BY CONTRACT. 

Claim for 68. If a person, incapable of entering into a contract^ 

sapphS^'to .or any one whom he is legally bound to support, is supplied 
pereon incap- by another person with necessaries suited to his condition 
fjaoting^oT the person who has furnished such supplies is entitled 

count reimbursed from the property of such incapable person. 

Illustrations, 

(a) A supplies B, a lunatic, with necessaries suitable to his condition 
in life. A is entitled to be reimbursed from B’s property. 

(1) A supplies the wife and children of B, a lunatic, with necessaries 
suitable to their condition in life. A is entitled to be reimbursed from 
B’s property. . 

me^^oT^tc ^ person who is interested in the payment of 

^npayi]^^* money which another is bound by law to pay, and who 
by another is entitled tobe reimbui'sed by the other. 

in payment 

of which he is Illustration, 

intercepted. 

B holds land in Bengal, on a lease granted by A, the zemindar. The 
revenue payable by A to the Government being in arrear, his land is ad- 
vertised for sale by the Government. Under the revenue law, the conse- 
quence of such sale will be the annulment of B’s lease. B, to prevent the 
sale and the consequent annulment of his own lease, pays to the Govern- 
ment the sum due from A, A is bound to make good to B the amount so 
paid, 

Obiistation of 70 . Where a person lawfully does anything for another 
person, oj deliveis anything to him, not intending to do so 
tousTrt and such other person enjoys the benefit ther e- 

of, the latter is bound to make compensation to the former 
in respect of, or to restore, the thing so done or delivered. 

Illustrations. 

{a) A, a tradesman, leaves goods at B’s house by mistake, B treats 
the goods as his own. He is bound to pay A for them. 
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Sections 71 — 73. 

(6) A saves B’s property from fire. A is not entitled to compen- 
sation from B, if the circumstances show that he intended to act gratui- 
tously. 

71. A person who finds goods belonging to another 
and takes them into his custody, is subject to the same re- 
sponsibility as a bailee. 

72. A person to whom money has been paid, or any- 
thing delivered, by mistake or under coercion, must repay or 
return it. 


lUuatrations. 

(а) A and B jointly owe 100 rupees to C. A alone pays the amount 

to C and B, not knowing this fact pays 100 rupees over again to 0. C is 
bound to repay the amotxnt to B. • 

(б) A railway company refuses to deliver up certain goods to the 
consignee, except upon the payment of an illegal charge for carriage. The 
cons^ee pays the smn charged in order to obtain the goods. He is 
entitled to recover so much of the charge as was illegally excessive. 


CHAPTER VI. 

. Op the consequences op breach op contract. 

73. When a contract has been broken, the party who 
Buffers by such breach is entitled to receive, from the party 
who has broken the contract, compensation for any loss or 
damage caused to him there%, which naturally arose in the 
usual course of things from such breach, or which the parties 
knew, when they made the contract, to be likely to result 
from the breach of it. 

Such compensation is not to be given for any remote 
and indirect loss or damage sustained by reason of the breach. 

When an obligation resembling those created by contract 
has been incurred and has not been discharged, any person 
injured by the failure to discharge it is entitled to receive 
the same compensation from the party in default, as if such 
person had contracted to discharge it and had broken his 
contract. 

Explanation . — In estimating the loss or damage arising 
from a breach of contract, the means which existed of 
remedying the inconvenience caused by the non-performance 
of the contract must be taken into account. 


Respon«iibi- 
lity of finder 
of goods. 


Liability of 
person to 
whom money 
is paid, or 
thing deliver- 
ed, by mis- 
take or under 
coercion* 


Compensa- 
tion for loss 
or damage 
caused by 
breaclx of con- 
tract. 


Compensation 
for failure 
to discharge 
obligation re* 
semblins; 
those created 
by contract. 
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Section 73, 

Ulvstrations. r 

(а) A contracts to sell and deliver 50 maunds of saltpetre to B, at a 
certain price to be paid on delivery. A breaks bis promise. B is entitled 
to receive from A, by way of compensation, the sum, if any, by which the 
contract price falls short of the price for which B might have obtained 60 
maunds of saltpetre of like quality at the time when the saltpetre ought 
to have been delivered, 

(б) A hires B's ship to go to Bombay, and there take on board, on 
the first of January, a cargo, which A is to provide, and to bring it to 
Calcutta, the freight to be paid when earned. B’s ship does not go to 
Bombay, but A has opportunities of procuring suitable conveyance for the 
cargo upon terms as advantageous as those on which he had chartered the 
ship. A avails himself of those opportunities, but is put to trouble and 
expense in doing so. A is entitled to receive compensation from B in 
respect of such trouble and expense. 

(o) A contracts to buy of B, at the stated price, 50 maunds of rice, 
no time being fixed for delivery. A afterwards informs B that he will not 
accept the rice if tendered to Mm. B is entitled to receive from A, by 
way of compensation, the amount, if any, by which the contract price 
ex(^eds that which B can obtain for the rice at the time when A informs 
B that he will not accept it. 

(d) A contracts to buy B’s ship for 60,000 rupees, but breaks his 
promise. A must pay to B by way of compensation, the excess, if, any, 
of the contract price over the price wHch B can obtain for the ship at the 
time of the breach of promise. 

(e) A, the owner of a boat, contracts with B to take a cargo of jute 
to Mirzapur, for sale at that place, starting on a specified day. The boat, 
owing to some avoidable cause, does not start at the time appointed, 
whereby the arrival of the cargo at Mirzapur is delayed beyond the time 
when it would have arrived if the boat had sailed according to the contract. 
After that date, and before the arrival of the cargo, the price of jute falls. 
The measure of the compensation payable to B by A is the dlflEerence between 
the price which B could have obtained for the cargo at Mirzapur at the 
time when it would have arrived if forwarded in due course, and its market 
price at the time when it actually arrived, 

(f) A contracts to repair B’s house in a certain manner, and receives 
payment in advance. A repairs the house, but not according to contract. 
B is entitled to recover from A the cost of making the repairs conform to 
the contract. 

(^) A contracts to let his ship to B for a year, from the first of 
January, for a certain price. Freights rise, and on the first of January, 
the hire obtainable for the ship is higher than the contract price. A 
breaks his promise. He must pay to B, by way of compensation, a sum 
equal to the difference between the contract price and the price for which 
B could hire h similar ship for a year on and from the first of January. 

{h) A contracts to supply B with a certain quantity of iron at a 
fixed price, being a higher price than that for which A could procure and 
deliver the iron. B wrongfully refuses to receive the iron. B must pay 
to A by way of compensation, the difference between the contract price 
of the iron and the sum for wMoh A could have obtained and delivered it. 
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Section 73 . 

{{) A delivers to B, a common carrier, a machine, to be conveyed, 
without delay, to A’s mill, informing B that his mill is stopped for want 
of the machine. B unreasonably delays the delivery of the machine, and 
A, in consequence, loses a profitable contract with the Government, A 
is entitled to receive from B, by way of compensation, the average amount 
of profit which would have been made by the working of the mill during 
the time that delivery of it was delayed but not the loss sustained through 
the loss of the Government contract. 

(j) A having contracted with B to supply B with 1,000 tons of iron 
at 100 rupees a ton, to be delivered at a stated time, contracts with C for 
the purchase of 1,000 tons of iron at Rs. 80 a ton, telling Cthat he does so 
for the purpose of performing his contract with B. C fails to perform his 
contract with A who cannot procure other iron, and B, in consequence, 
rescinds the contract. C must pay to A 20,000 rupees, being the profit 
which A would have made by the performance of his contract with B. 

(i) A contracts with B to make and deliver to B by a fixed day * 
for a specified price, a certain piece of machinery. A does not deliver the 
piece of machinery at the time specified, and in, consequence of this, B is 
obliged to procure another at a higher price than that which he was to 
have paid to A, and is prevented from performing a contract which B had 
made with a third person at the time of his contract with A (but which 
had not been then communicated to A), and is compelled to make compen- 
sation for breach of that contract, A must pay to B, by way of compensa- 
tion, the difference between the contract price of the piece of the 
machinery and the sum paid by B for another, but not the sum paid 
by B to the third person by way of compensation. 

(l) A, a builder, contracts, to erect and finish a house by the first 
of January, in order that B may give possession of it at that time to 0, to 
whom B has contracted to let it. A is informed of the contract between 
B and 0. A builds the house so badly that, before the first of January, 
it falls down and has to be re-built by B, who in consequence, loses the rent 
which he was to have received from C, and is obliged to make compensa- 
tion to C for the breach of his contract. A must make compensation 
to B for the cost of rebuilding the house for the rent lost, and for the com- 
pensation made to C, 

(m) A sells certain merchandise to B, warranting it to be of a parti- 
cular quality, and B, in reliance upon this warranty, sells it to C with a 
similar warranty. The goods prove to be not according to the warranty, 
and B becomes liable to pay C a sum of money by way of compensation. 
B is entitled to be reimbursed this sum by A. 

{n) A contracts to pay a sum of money to B on a day specified. 
A does not pay the money on that day. B, in consequence of not receiving 
the money on that day, is unable to pay his debts, and is totWly ruined. 
A is not liable to make good to B anything except the principal sum he 
contracted to pay, together with interest up to the day of payment. 

(p) A contracts to deliver 50 niaunds of saltpetre to B on the first of 
January, at a certain i)rice. B afterwards, before the first of January, 
contracts to sell the saltpetre to C at a price higher than the market-price 
of the first of January. A breaks his promise. In estimating the com- 
pensation payable by A to B, the market-price of the first of January 
and not the profit which would have arisen to B from the sale to 0 is to be 
taken into account. 
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Compensa- 
tion for 
breach of con- 
tract where 
penalty stipu- 
lated for. 


Sections 74 . 

(p) A contracts to sell and deliver 500 bales of cotton to B on a 
fixed day. A knows nothing of B’s mode of conducting his business. A 
breaks his promise, and B having no cotton, is obliged to close his mill. 
A is not responsible to B for the loss caused to B by the closing of the mill. 

(j) A contracts to sell and deliver to B, on the first of January, 
certain cloth which B intends to manufacture into caps of a particular 
kind, for which there is no demand, except at that season. The cloth 
is not delivered till after the appointed time, and too late to be used that 
year in making caps. B is entitled to receive from A, by way of compen- 
sation, the difference between the contract price of the cloth and its market- 
price at the time of delivery, but not the profits which he expected to 
obtain by making caps, nor the expenses with he has been put to in making 
preparation for the manufacture. 

(r) A, a shipowner, contracts with B to convey him from Calcutta 
to Sydney in A*s ship, sailing on the firsb of January, and B pays to A, by 
. way of deposit, one-half of his passage money. The ship does not sail on 
the first of January, and B, after being, in consequence, detained in Cal- 
cutta for some time and thereby put to some expense, proceeds to Sydney 
in another vessel, and, in consequence, arriving too late in Sydney, loses 
a sum of money. A is liable to repay to B his deposit, with interest, and 
the expense to which he is put by his detention in Calcutta, and the excess, 
if any, of the passage money paid for the second ship over that agreed 
upon for the first, but not the sum of money which B lost by arriving in 
Sydney too late. 

*74. “ When a contract ha? been broken, if a sum is 
named in the contract as the amount to be paid in case of 
such breach, or if the contract contains any other stipulation 
by way of penalty, the party complaining of the breach is 
entitled, whether or not actual damage or loss is proved to 
have been caused thereby, to receive from the party who 
has broken the contract reasonable compensation nob ex- 
ceeding the amount so named or, as the case may be, the 
penalty stipulated for. 

Explanation. — A stipulation for increased interest from 
the date of default may be a stipulation by way of penalty.” 

Exception . — ^When any person enters into any bail- 
bond, recognizance or other instrument of the same nature, 
ot under the provisions of any law, or under the orders of 
the Government of India or of any Local Government, gives 
any bond for the performance of any public duty or act in 
which the public are interested, he shall be liable, upon breach 
of the condition of any such instrument, to pay the whole 
sum mentioned therein. 

Explanation . — person who enters into a contract with 
Government does not necessarily thereby undertake any 

* This was substituted for the original paragraph 1 of the section by sub-sectidh 
(1) of Section 4 of Regulation IV of 1912. 
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8&iion 75. 

public duty, or pronuHe to do an act in wbioh the public are 
interested. 


IllustratioM. 

(а) A contracts with B to pay B 1,000 rupees, if he fails to pay 
B 600 rupees on a given day. A fails to pay B 500 rupees on that day. 

B is entitled to recover from A such compensation, not exceeding 1,000 
rupees as the Court considers reasonable. 

(б) A contracts with B that, if A practises as a surgeon within 
Calcutta, he will pay B 6,000. A practices as a surgeon 
in Calcutta. B is entitled to such compensation, not exceeding 5,000 
rupees as the Court considers reasonable. 

(c) A gives a recognizance binding him in a penalty of 500 rupees 
to appear in Court on a certain day. He forfeits his recongizance. He 
is liable to pay the whole penalty. 

*{d) ** A gives B a bond for the repayment of Es. 1 ,000 with interest* 
at 12 per cent at the end of six months, with a stipulation that, in case 
of default, interest shall be payable at the rate of 75 per cent from the 
date of default. This is a stipulation by way of penalty and B is only 
entitled to recover from A such compensation as the Court considers 
reasonable. 

(e) A, who owes money to B, a money-lender, undertakes to repay 
him by delivering to him ten maun^ of grain on a certain date and stipu- 
lates that, in the event of his not delivering the stipulated amount by the 
stipulated date, he shall be liable to deliver twenty maunds. This is a 
stipulation by way of penalty and B is only entitled to reasonable compen- 
sation in case of breach. 

(/) A undertakes to repay B a loan of Rs. 1 ,000 by five equal monthly 
instalments with a stipulation that, in default of payment of any instal- 
ment, the whole shall become due. This stipulation is not byway of 
penalty, and the contract may be enforced according to its terms. 

{g) A borrows Rs. 100 from B and gives him a bond for Rs. 200 
payable by five yearly instalments of Rs. 40, with a stipulation that, in 
default of payment of any instalment, the whole shall become due. This 
is a stipulation by way of penalty.” 

75. A person who rightly rescinds a contract is entitled 
to compensation for any damage which he has sustained 
through the non-fulfilment of the contract. 

Ilhstmtion, 

A, a singer, contracts with B, the manager of a theatre, to sing at hi® 
theatre for two nights in every week during the next two months, and B 
engages to pay her 100 rupees for each night’s performance. On the 
sixth night, A wilfully absents herself from the theatre, andB, in conse- 
quence, rescinds the contract. B is entitled to claim compensation for 
the damage which he has sustained through the non-fulfilment of the 
contract. 

* These illustrations wore added bv sub-section (2) of Section 7 of Regulation 
IV oi 1912. 


rarty""right- 
fully rescind- 
ing contract 
entitled to 
compensa- 
tion. 
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defined. 
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Sections 76 — 78. 


CHAPTER VII. 

Sale op Goods. 

When Property in Goods sold passes. 

d*- 76. In this chapter, the word “ goods ” means and 

includes every kind of moveable property. 

77. " Sale ” is the exchange of property for a price. 
It involves the transfer of the ownership of the thing sold 
from the sellei to the buyer. 

'' 78. Sale is effected by offer and acceptance of ascer- 

tained goods for price ; 

or of a price for ascertained goods ; 
together with payment of the price or delivery of the 
goods ; or with tender, part payment, earnest or part deli- 
very ; or with an agreement, express or implied, that the 
payment or deliveiy, or both, shall be postponed.' 

"V^ere there is a contract for the sale of ascertained 
goods, the property in the goods sold passes to the buyer 
when the whole or pait of the price or when the earnest is 
paid or when the whole or part of the goods is delivered. 

If the parties agree, expressly or by implication, that 
the payment or delivery, or both, shall be postponed, the 
property passes as soon as the proposal for sale is accepted. 


(а) B ofEers to buy A’s horse for 600 rupees. A accepts B’s offer, 
and delivers the horse to B. The horse becomes B’s property on delivery. 

(б) A sends goods to B, with the request that he will buy them 
at a stated price if he approves of them, or return them if he does not 
approve of them. B retains the goods and informs A that he approves 
of them. The goods become B’s when B retains them. 

(c) B offers A for his horse 1,000 rupees, the horse to be delivered 
to B on a stated day, and the price to be paid on another stated day. A 
accepts thS offer. The horse becomes B’s as soon as the proposal is 
accepted. 

{d) B pffers A for his horse 1,000 rupees on a month’s credit. A 
accepts the offer. The horse becomes B’s as soon as the offer is accepted. 

(c) B, on the first January, offers to A for a quantity of rice 2,000 
rupees, to be paid on the first March following, the rice not to be taken 
away till paid for. A accepts the offer. The rice becomes B’s as soon as 
the offer ii^ accepted, 
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Sections 79-82. 


79. Wlere there is a contract for the sale of a thing 
which has yet to be ascertained, made or finished, the owner- thing soia, 
ship of the thing is not transferred to the buyer, until it is 
ascertained, made or finished. tuned, mede 

or finished* 


lUustratmi, 


B orders A, a barge-builder, to make him a barge. The price is not 
made payable by instalments. While the barge is building, B pays to 
A money from time to time on account of the price. The ownersMp of 
the barge does not pass to B until it is finished. 

80. Where, by a contract for the sale of goods, the completion 
seller is to do anything to them for the paipo.se of putting ° 
them into a state in which the buyer is to take them, the which the mI- 
sale is not complete until such thing has beer* done. |^t^steS*in 


Illustration, 


which buyer 
is to take 
them. 


A, a ship-builder, contracts to sell to B, for a stated price, a vessel 
which is lying in A’s yard ; the vessel to be rigged and fitted for a voyage 
and the price to be paid on delivery. Under the contract, the property in 
the vessel does not pass to B until the vessel has been rigged, fitted up and 
delivered. 


81. Where anything remains to be done to the goods 
by the seller for the purpose of ascertaining the amount of 
the price, the sale is not complete until this has been done. 

Illustrations. 

(a) A, the owner of a stack of bark, contracts to sell it to B, weigh 
and deliver it, at 100 rupees per ton. B agrees to take and pay for it on 
a certain day. Part is weighed and delivered to B ; the ownership of the 
residue is not transferred to B until it has been weighed pursuant to the 
contract. 


Completion of 
sale of goods 
when seller 
has to do any- 
thing thereto 
in order to as- 
certain price. 


(6) A contracts to sell a heap of clay to B at a certain price per ton. 

B is, by the contract, to load the clay in his own carts, and to weigh each 
load at a certain weighing machine, which his carts must pass on their way 
from A’s ground to B’s place of deposit Here nothing more remains to 
be done by the seller ; the sale is complete, and the ownership of the heap 
of clay is transferred at once. 

82. Wfiere the goods are not ascertained at tbe time Completion 
of making tbe contract of sale, it is necessary to tbe'comple- m 

tion of the sale that the goods shall be ascertained. asoerteinedw 

^ ^ date of con 

nimtration. 


A agrees to sell to B 20 tons of oil in A's cisterns. A’s cisterns contain 
more than 20 tons of oil. No portion of the oil has become the property 
of B, 
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Ascertain- 
ment of goods 
by subse- 
quent appro- 
priation. 


Ascertain- 
ment of goods 
by seller’s 
selection. 


Transfer of 
ownership of 
moveable pro- 
perty, when 
sold together 
with immove- 
able. 


Buyer to bear 
loss after 
goods have 
become his 
property. 


Sections 83 — ^86, 

83. Where the goods are Dot ascertaiDed at the time 
of making the agreement for sale, but goods answering the 
description in the agreement are subsequently appro- 
priated by one party, for the purpose of the agreement, and 
that appropriation is assented to by the other, the goods 
have been ciscertained, and the sale is complete. 

Illustration, 

A, having a quantity of sugar in bulk, more than suflicient to fill 20 
hogsheads, contracts, to sell B 20 hogsheads of it. After iLo contract, 
A fills 20 hogsheads with the sugar, and gives notice to B that the hogs- 
heads are ready, and requires him to take them away. B says he will 
take them as soon as he can. By this appropriation by A, and assent by 
B, the sugar becomes the property of B. 

84. Where the goods are not ascertained at the time 
of makixig the contract of sale, and by the terms of the con- 
tract the seller is to do an act with reference to the goods 
which cannot be done until they are appropriated to the 
buyer, the seller has a right to select any goods answering 
to the contract, and by his doing so the goods arc ascertained. 

Illustration, 

B agrees with A to purchase of him, at a stated price to be paid on a 
fixed day, 50 maunds of rice out of a larger quantity in A’s granary. It 
is agreed that B shall send sacks for the rice, and that A shall put the rice 
into them. B does so, and A puts 60 maunds of rice into the sacks. The 
goods have been ascertained. 

85. Where an agreement is made for the sale of im- 
moveable and moveable property combined, the ownership 
of the moveable property does not pass before the tiansfer 
of the immovable property. 

Illustration, 

A agrees with B for the sale of a house and furniture. The ownership 
of the furniture does not pass to B until the house is conveyed to B. 

86. When goods have become the property of the 
buyer, he must bear any loss arising from their destruction 
or injusy. 

Illustrations, 

{a) B offers, and A accepts, 100 rupees for a stack of firewood stand- 
ing on A's premises, the firewood to be allowed to remain on A’s premises 
till a certain day, and not to be taken away till paid for. Before 
paynif^nt. and while the firewood is on A*s premises, it is accidentally 
destroyed by fire. B must bear the loss. 
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(6) A bids 1,000 rupees for a picture at a sale by auction. After 
the bid, it ia injured by an accident. If the accident happens before 
the hammer falls the loss falls on tha seller ; if afterwards on A. 

87. When there is a contract for the sale of goods not 

yet in existence, the ownership of the goods may be trans- agreed 
f eired by acts done, after the goods are produced in pursuance 
of the contract, by the seller, or by the buyer with the seller's 
assent. 

lUustrations. 

{a) A contracts to sell to B, for a stated price, all the indigo which 
shall be produced at A’s factory during the ensuing year. A, when the 
indigo has been manufactured, ^ves B an acknowMgment that he holds 
the indigo at his disposal. The ownership of the indigo vests in B from 
the date of the acknowledgment. 

(h) A, for a stated price, contracts that B may take and sell any 
crops that shall be grown on A’s land in succession to the crops then 
standing. Under this contract, B, with the assent of A, takes possession 
of some crops grown in succession to the crops standing at the time of 
the contract. The ownership of the crops, when taken possession of, 
vests in B. 

(c) A, for a stated price, contracts that B may take and sell any 
crops that shall be grown on his land in succession to the crop then standing 
Under this contract, B applies to A for poaseasion of some crops grown in 
succession to the crops which were standing at the time of the contract. 

A refuses to give possession. The ownership of the crops has not passed 
CO B, though A may commit a breach of contract in refusing to give pos- 
session. 

88. A contract for the sale of goods to be delivered at Contract to 
a future day is binding, though the goods arc not in the deUverfat a 
possession of the seller at the time of making the contract, future day, 
and though, at that time, he has no reasonal:)le expectation fSi^**posM8 
of acquiring them otherwise than by pu rchase. 

Illustration* 

A contracts, on the first January, to sell B 50 shares in the East India 
Railway Company, to be delivered and paid for on the first March of the 
same year. A, at the time of making the contract, is not in possession of 
any shares. The Contract is valid. 

89. Where the price of goods sold is not fixed by the 
contract of sale, the buyer is bound to pay the seller such a 
price a» the Court considers xeasonable. 


Determina- 
tion of price 
not fixed by 
contract. 


B, living at Patna, orders of A, a coach-builder at Calcutta, a carriage 
of a particular description. Nothing is said by either as to the price 

8 
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Delivery how 
made. 


Effect of deli- 
very to whar- 
finger or car- 
rier. 


Sections 90-9]. 

The order having been executed, and the price being in dispute between 
the bjnier and the seller, the Coxirt must decide what price nt considers 
reasonable. 

Delivery. 

90 . Delivery of goods sold may be made by doing 
anything which has the effect of putting them in the posses- 
sion of the buyer, or of any person authorized to hold them 
on his behalf. 

JlluBirartiom. 

(а) A sells to B a horse, and causes or permits it to be removed 
from A*s stables to B^s. The removal to B’s stable is a delivery. 

(б) B, in England, orders 100 bales of cotton from A, a merchant 
of Bombay, and sends his own ship to Bombay for the cotton. The 
putting the cotton on board the ship is a delivery to B. 

(c) A sells to B certain specific goods which are locked up fc a 
godown. A gives B the key of the godown, in order that he may get the 
goods. This is a delivery. 

(d) A sells to B five specific casks of oil. The oil is in the warehouse 
of A, B sells the five casks to C. A receives warehouse rent for them 
from 0. Thsi amoimts to a delivery of the oil to C, as it shows an assent 
on the part of A to hold the goods as warehouseman of C. 

{e) A sells to B 50 maunds of rice in the possession of C, a ware- 
houseman, A gives B an order to C to transfer the rice to B, and C 
assents to such order, and transfers the rice in his books to B. This is ar 
delivery. 

if) A agrees to sell B five tons of oil. at 1,000 rupees per ton, to 
be paid for at the time of delivery. A gives to C, a wharfinger, at 
whose wharf he had twenty tons of the oil, an order to transfer five of 
th.em into the name of B. 0 makes the transfer in his books, and gives 
A’s clerk a notice of the transfer for B. A’s clerk takes the transfer 
notice to B, and offers to give it him on payment of the price of the 
oil. B refuses to pay. There has been no delivery to B, as B never 
assented to make C his agent to hold for him the 6 tons selected by A. 

91 . A delivery to a wharfingex or carrier of the goods 
sold has the same effect as a delivery to the buyer, but does 
not render the buyer liable for the price of goods which do 
not reach him, unless the delivery is so made as to enable 
him to hold the wharfinger or carrier responsible for the safe 
custody or delivery of the goods. 

Ilhistration. 

B, at Agra, orders of A, who lives at Calcutta, three casks of oil to be 
sent to him by'-railway. A takes three casks of oil directed to B to the 
railway station, and leaves them there without conforming to the rules 
which must be complied with in order to render the Bail way Company 
responsible for their safety. The goods do not reach B. There has not 
en a suffioient delivery to charge B in a sx’it for the price. 
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Sections 92 — ^96. 

92. A delivery of part of goods, in progress of tlie 
deliverv of the whole, has the same effect, for the 
of passing the property in such goods, as a deliveiy of th» 
dWty of pait of the geode, 

of severing it from the whole, does not operate as a delivery 
of the remainder. 


lUtuirntions. 

(a) A ship arrives in a harbour la<ien with a mgo consignotl to A 

LT ^4 rf to A’;ra. p«rpo« of tto p-oportv i„ 

the cargj. ^ ^ firewood, to be }»id for by B on delivery. 

Aft-Aw +l»n ealA Ti ariT^Ups for Hiid obtains from A leave to take away somP 

ft. i.g.1 .«»t . 1 4«W 5 

(c) A sells 60 maunds of rice to B. The rice remains in A a ware- 
Ttmian ^ AftPT tbp dale B sells to c 10 maunds of the nee, and A, at B i 
desire’, sends the 10 maunds to 0. This has not the legal effect of a delivery 

of the whole. . - 1.11 Seller not 

93 . In the absence of any special promise, the seller ^o^ndtodeu- 
of goods is not bound to deliver them until the buyer apphes 
fordeliveiy. fordeUv«y. 


94. In the absence of any special promise as to deUvery, «>* ^eH 
goods sold are to be delivered at the place at which they 
are at the time of the sale ; and goods wntiacted to be 
sold are to be deUvered at the place at which they are at 
the time of the contract for sale, or, if not then m existence, 
but the place at which they are produced. 


Seller's Lien. 

95. Unless a contrary intention appeals by the contract, 
a seller has a lien on sold goods as long as they remain in his 
possession and the price or any part of it remains unpaid. 

96. Where, by the contract, the payment is to be w^where 
made at a future day, but no tune is hxed ior thb delivery be ma^at 
of the goods, the seller has no hen, and the buyer is entitled 

to a present delivery of the goods without pawnent. But „„ time fixed 
if the buyer becomes insolvent before delivery oC the goods, fordebvery. 
or if the time appointed for payment arrives before the 
delivery of the goods, the seller may retain the goods tor the 

price. g2 
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‘‘Insolvency” 

defined. 


Seller’s lien 
where pay- 
ment to be 
made at fu- 
ture day and 
buyer allows 
goods to re- 
main m 
seller’s 
possession. 


Seller’s lien 
against sub- 
sequent buyer 


Power of sel- 
ler to stop in 
transit. 


When goods 
are to be 
deemed in 
transit. 


Sections 97 — 100 

Explamtion.—A. person is insolvent who has ceased 
to pay his debts in the usual course of business, 'or who is 
.incapable of paying them. 

lUuitration. 

A sells to B a quantity of sugar in A’s warehouse. It is agreed that 
three months’ credit shall be given. B allows the sugar to remain in A’s 
warehouse. Before the expiry of the three months, B becomes insolvent. 
A may retai i the goods for the price. 

97. Where, by the contract, the payment is to be made 
at a future day, and the buyer allows the goods to remain 
in the possession of the seller until that day, and does not 
then pay for them, the seller may retain the goods for the 
price. 

' Illustratwns. 

A sells to B a quantity of sugar in A’s warehouse. It is agreed that 
three months’ credit shall be given. B allows tbe sugar to remain in A’s 
warehouse till the erpiry of the three months, and then does not pay for 
them. A may retain the goods for the price. 

98. A seller, in possession of goods sold, may retain 
them for the price against any subsequent buyer, unless the 
seller has recognized tbe title of the subsequoi't buyer. 

Stoppage in Transit. 

99. A seller who has parted with the possession of the 
goods, and has not received the whole price may, if the buyer 
becomes insolvent, stop the goods while they are in transit 
to the buyer. 

100. Goods are to be deemed in transit while they are 
in the possession of the carrier, or the carrier, or lodged at 
any place in the course of transmission to the buyer, and 
are not yet come into the possession of the buyer or any 
person on his behalf, otherwise than as being in pcsse.osioh 
nf the carrier, or as being so lodged. 

JUustrationi. 

(a) Br, living at Madras, orders goods of A, at Patna, and directs 
that they shall he sent to Madras. The goods arc sent to Culcutta, and 
there delivered to C, a wharfinger, to he forwarded to Madras. The goo^, 
while they are in the possession of C, are in transit. 

(b) B, at Delhi, orders goods of A, at Calcutta. A consigns and 
forwards the goods to B at Delhi. On arrival there, they are taken to the 
warehouse of B, and left there. B refuses to receive them, and immediately 
afterwards stops payment. The goods are in transit. 



18*72.] 


coi^rmAci?. 


246 


Sections 101 — 103. 

(r) B? who lives at Puna, orders goods of A, at Bombay. A sends 
them to Puna hy C, a carrier appointed by B. The goods arrive at Puna 
and are placed by C, at B*s request, in C’s warehouse for B. The good^ 
are no longer in transit. 

(;l) B, a merchant of London, orders 100 bales of cotton of A, a 
merchant at Bombay. B sends his own ship to Bombay for the cotton. 
The transit is at an end when the cotton is delivered on board the ship. 

( 3 ) B, a merchant of London orders 100 bales of cotton of A, a 
merchant at Bombay, B sends his own ship to Bombay for the cotton. 
A delivers the cotton on board the ship, and takes bills of lading from 
the master, making the cotton deliverable to A’s order or assigns. The 
cotton arrives at London, but, before comming into B’s possession, B 
becomes insolvent. The cotton has not been paid for. A may stop the 
cotton^ 

101. The seller’s light o£ stoppage does not, except 
in the cases hereinafter mejitioncd, cease on the buyei's 
resclluig the goods while in Iramut, and receiving the price, 
but continues until the g<>ods have been delivered to the 
second buyec, or to some person on his behalf. 

102. The right of stoppage ceases if the buyer, having 
obtained a bill of lading or other document showing 
title to the goods, assigns it, while Ihe goods are in transit, 
to a second buyer, who is acting in good faith, and who gives 
valuable consideration for them. 


(a) A sells and consigns certain goods to B, and sends him the 
bill of lading. A being still unpaid, B becomes insolvent, and, while the 
goods are in transit, assigns the bill of lading for cash to C, who is not 
aware of his insolvency. A cannot stop the goods in transit. 

(&) A sells and consigns certain goods to B. A being still unpaid, 
B becomes insolvent, and, while the goods are still in transit, assigns the 
bill of lading for cash to C, who knows that B is insolvent. The assign- 
ment not being in good faith, A may still stop the goods in transit. 

103. Where a bill of Jading or other instrument of 
title to any goods is assigned by the buyer of such goods 
by way of pledge, to socur<i an advance made specifically 
upon it, ill good faith, the seller cannot, except on payment 
or tender to the pledgee of the advance so made^ stop the 
goods in transit. 


(fi) A sells and consigns goods to B of the value of 12,000 rupees. 
B assigns the bill of lading for these goo<ls to 0, to secure a specific advance 
of 5.000 rupees made to him upon the bill of lading by C. B becomes 
insolvent, being indebted to C to the amount of 9,000 rupees. A is not 
entitled to stop thegi » 1 s except on payment or tender to 0 of 6,000 rupees. 


Gontiauanoe 
of right o{ 
stoppage. 


Cossaiion of 
light on as- 
signment by 
buyer of bill 
of lading. 


kStoppage 
where bill of 
lading is 
pledged to se- 
cure spocifio 
advanoe* 
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(h) A sells aud consigns goods to B of the value of 12,000 rupees- 
B assigns the hill of lading for these goods to 0, to secure the sum of 6,000 
yupees due from him to C, upon a general balance of account. B becomes 
insolvent. A is entitled to stop the goods in transit without pa3Tuent or 
tender to 0 of the 6,000 rupees. 

Stoppage how 104. The seller may effect stoppage iii transit, either 
effected. taldng actual possession of the goods, or by giving notice 

of his claim to the carrier or other depositary in whose posses • 
sionthey are. 

Notace o! sol- 105. Sxich notice may be given, either to the person who 

let’s claim, inunediate possession of the goods, or to the principal 

whose servant has possession. In the latter erse, the notice 
must be given at such a time, and under such circumstances, 
Aat the principal, by the exercise of reasonable deligence 
may communicate it to his servant in time to prevent a 
delivery to the buyer. 

Bight of seUer 106. Stoppage ha transit entitles the seller to hold the 
on'stoppa^e. stopped Until the price of the whole of the goods sold 

IS paid. 

Illmtmtion. 


A sells to B 100 bales of cotton : GO bales having come into B’s posses- 
sion, and 40 being still in tiansit, B becomes insolvent, and A, being still 
unpaid, stops the 40 bales in tran'=iit. A is entitled to hold the 40 bales 
until the price of the 100 bales is paid. 

Resale. 


Resale on 
buyer’s fail- 
ure to per- 
forin. 


107. Where the buyer of goods fails to perform his 
part of the contract, either by not taking the goods sold to 
him, or by not paying for them, the seller, having a Ken on 
the goods, or having stopped them iu trausit, msy, after 
giving xiotice to the buyer of his intention to do so, resell 
them, after the lapse of a reasonable time, and the buyer 
must bear any loss, but is not entitled to any profit which 
may occur on such resale 


Ti^e. 

Xitie convey 108. No seUer can give to the buyer of goods a better 
good^ to^'bny- those goods than he has himself, except in the foUow- 

*r. " ing cases 

Exception 1.— When any person is, by the consent of 
the owner, in possession of any goods, or of any bill of 
lading, dock-avarrant,, warehouse-keeper’s certificate, 
whar'finger’s certificate, or warrant or order lor deKvery, 
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or other ‘document showing title to goods, he may transfer 
the ownership of the goods of which he is so in possession, 
or to which such documents relate, to any other person, 
and give such person a good title thereto, notwithstanding 
any instructions of the owner to the contrary : Provided 
that the buyer acts in good faith, and under circumstances 
which are not luch as to raise a reasonable presumption 
that the person in possession of the goods or documents has 
no right to sell the goods. 

Exception 2. — If one of several joint-owners of goods 
has the sole possession of them by the permission of the 
co-owners, the ownership of the goods is transferred to any 
person who buys them of such joint-owner in good faith, 
and under circumstances which are not such as to raise a 
reasonable presumption that the person in possession of the 
goods has no ri^t to sell them. 

Exception 3. — When a person has obtained possession 
of goods under a contract voidable at the option of the other 
parl^ thereto, the ownership of the goods is transferred to 
a third person who, before the contract is rescinded, buys 
them in good faith of the person in possession ; unless tne 
circumstances which render the contract voidable amounted 
to an offence committed by the person in possession or those 
whom he represents. 

In this case the original seller is entitled to compensa- 
tion from the original purchaser for any loss which the seller 
may have sustained by being prevented from rescinding 
the contract. 


Illvstratiom, 

(a) A buys from B, in good faith, a cow which B has stolen from 
C. The property in the cow is not transferred to A. 

(b) A, a merchant, entrubls B his agent, with a bill of lading relating 
to certain goods, and instructs B not to sell the goods for less than a 
certain price, and not to give credit to D. B seJls the goods to D for less 
than that price, and gives D three months’ credit. The pi^perty in the 
goods passes to D. 

(r) A sells to B goods of which he has the bill of ladmg, but the bill 
of lading is made out for delivery of the goods to C, and it has not been 
endorsed by C. The property is not transferred to B. 

{fl) A, B and C are joint Hindu brothers, who own certain cattle 
in common. A is left by B and C in possession of a cow, which he sells 
to D. D purchase.s houd The property in the cow is transferred 
to D 
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(<?) A, by a misrepresentation not amounting to cheating, induces 
B to sell and deliver to him a horse. A sells the horse toC before B has 
rescinded the contract. The property in the horse is transferred to C ; 
and B is entitled to compensation from A for any loss which B has sustained 
by being prevented from rescinding the contract. 

(J) A compels B by wrongful intimidation, or induces him by cheat- 
ing or forgery, to sell him a horse, and, before B rescinds the contract, 
sells the horse to C. The property is not transferred to C. 


Sellei^s re- 
spondbility 
for badness of 
title. 


Establish- 
ment 
of implied 
warranty of 
goodness or 
quality. 


Warranty. 

109. If the buyer, or any person claiming under him 
is, by reason of the invalidity of the seller’s title, deprived 
of the thing sold the seller is responsible to the buyer, or 
the person claiming under him, for loss caused thereby, unless 
a contrary intention appears by the contract. 

110. An implied warranty of goodness or quality may 
be established by the custom of any particular trade. 


Wamaiy o£ On the sale of provisions, there is an implied 

.oundness j .r j ,1. j ^ 

implied on Warranty that they are sound. 

sale of provi- 
dons. 

112. Onthesaleof goods by sample there is an implied 
6^un|>iied ^jje bulk is equal in quality to the sample. 

goods by sam- 
ple. 

Warmntj 113. Where goods are sold as being of a certain deno- 

g^awMid mination, there is an implied warranty that they are such 
o£» goods as ace commercially known by that denomination, 
mSon. ' although the buyer may have bought them by sample, or 
after inspection of the bulk. 

Explanation . — But if the contract specially states that 
the goods, though sold as of a ceitain denomination, are not 
warranted to be of that denomination, there is no implied 
warranty. 

Illustrations. 


(a) A, at Calcutta, sells to B twelve bags of “ waste silk,” then on 
its way from Murshedabad to Calcutta. There is an implied warranty 
by A that the silk shall be such as is known in the market under the de- 
nomination of ‘‘ waste silk.” 

(?}) A buys, by sample and after having ins])ected the bulk, 100 
bales of Fair Bengal cotton. I'he cotton proves not to be such as is 
known in the market “ Fair Bengal ” ; there is a breach of warranty. 



4872 .] 


OONTilAOT, 


24d 


Bedims 114 — 118. 

114. Where goods have been ordered for a specified 
purpose, foj wh oh goods of the denomination meutioned o^t^^for » 
in the order are usuafJy sold, there is an implied warranty pur- 

by the seller that the goods supplied are fit for that purpose. 

Illustrathiu 


B orderb of A, a copper manufacturer, ^*opper lor bLeathinj; a vessel 
A, on this order, supplies copper. There is an implied warranty that the 
copper is fit fo*’ sheathing a vessel. 

115. Upon the sale of an article of a well-known ^]^™“articio 
ascertained kind, there is no implied warranty of its fitness 
for any particular purpose. 

Illuairatwn, • 


B wrte^ to A, the owner of a patent inyj'ntion for cleaning cot<-on — 

‘‘ Send me your patent cotton-cleaning machine to clean the cotton at 
my factory.” A sends the machine according to Older. There is an 
implied warranty by A that it is the article known as A’s patent cotton- 
cleaning machine, but none that it is fit for the particular purpose of 
cleaning the cotton at B’s factory. 

116. In the absence of fraud and of any express war- Soiior when 
ranty of quality, the seller of an article which, answers 
the description under which it was sold is not responsble defects, 
for a latent defect in it. 


Illustration, 

A sells to B a horse. It turns out that the horse had, at the time of 
the bale, a defect of which A was unaware. A ib not rcbponbible for this. 

117. Where a specific article, sold with a warranty Bu.^er’s right 
has been delivered and accepted, and the warranty is broken, 

the sale is not thereby rendered voidable ; but the buyer 
is entitled to compensation from the seller for loss caused 
by the breach of warranty. 

Illustration. 

A bells and delivers to B a horse warranted sound. The horse proved 
to have been unsound at the time of sale. The sale is not thereby rendered 
voidable, but B is entitled to compensation from A for loss caused by the 
unsoundness. 

118. Where there has been a contract, with a war- Right of hay- 
lanty, for the sale of goods which, at the time of the conlract oi 

were not ascertained ox not in existence, and the warranty inwspeotof 
is broken, the buyer may. certainod. 

acceft the goods or refuse to accept the goods when 
tendered, 
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Sections 119 — 121. 

or keep the goods for a time reasonably sufficient for 
examining and trying them, and then refuse to accept them ; 
provided that, during such time, he exercises no other act 
of ownership over them than is necessary for the purpose 
of examination and trial. 

In any ease the buyer is entitled to compensation from 
the seller for any loss caused by the breach of warranty ; 
but if he accepts the ^oods and intends to claim compensa- 
tion, he must give notice of his intention to do so within a 
reasonable time after discovering the breach of the warranty. 

Illustrations » 

^ (a) A agrees to sell and, without application on B’s part, deliver 

to B 200 hales of unascertained cotton by sample. Cotton not in accor- 
dance with sample is delivered to B. B may return it if he has not kept 
it longer than a reasonable time for the purpose of examination. 

(6) B agrees to buy of A twenty-five sacks of flour by sample. 
The flour is delivered to B, who pays the price. B, upon examination, 
finds it not equal to sample ; B afterwards uses two sacks, and sells one. 
He cannot now rescind the contract and recover the price, but he is entitled 
to compensation from A for any loss caused by the breach of warranty. 

(c) B makes two pairs of shoes for A by A’s order. When the 
shoes are delivered, they do not fit A. A keeps both pairs for a day. He 
wears one pair for a short time in the house, and takes a long walk out of 
doors in the other pair. He may refuse to accept the first pair, but not 
the second. But he may recover compensation for any loss sustained by 
the defect of the second pair. 


Miscellaneous. 

119. When the seller sends to the buyer goods not ordered 
with goods ordered, the buyer may refuse to accept any of 
the goods so sent, if there is risk or trouble in separating the 
goods ordered from the goods not ordered, 

IllustratioH. 

A orders B specific articles of china. B sends these articles to A 
in a hamper, with other articles of china which had not been ordered. 
A. may rgfuso to accept any of the goods sent. 

Effect of 120. If a buyer wrongfully refuses to accept the goods 

Mito * ^ amounts to a breach of the contract of sale. 

Rightofbeiior 121. When goods sold have been delivered to the 
tuyer, the seller is not entitled to rescind the contract on the 
ba^To^pay buyer’s failing to pay the price at the time fixed, unless it 
was stipulated by the contract that he should be so entitled. 


Wlien buyer 
may refu&e to 
accept, if 
goo(& not or- 
dered are sent 
with goods or- 
dered. 
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122. Adhere goods are sold by auction, there is a distinct saio aud 
and separate sale of the goods in eacL lot, by which the J^iSbyby 
ownersliip thereof is transferred as each lot is knocked auction. ' 
down.. 

123. If, at a sale by auction, the seller makes use of of use, 

pretended biddings to raise tlie price, the sale is voidable pJetendod**' 
at the option of the buyer. bidiiings to 

raise juice. 


CHAPTER VIII. 


Or Indemnity and Guarantee. 

124. A contract by which one party pi-omises to save * Contract oi 
the other from loss caused to h’m by the conduct of the 
promisor himself, or by the conduct of any other person, 
is called a “ contiact of indemnity.” 


Illustration, 


A contracts to indemnify B against tlic consoquences of any proceed 
ings which C may take against B in respect of a certain sum of 2(X) rupees. 
This is a contract of indemnity. 


125. The promisee in a contiact of indemnity, acting, Right* ot in- 
within the scope of his authority, is entitled to recover from demnitjhow- 
the promisor — 

(1) all damages which he may be compelled to pay 
in any suit in respect of any matter to which the promise 
to indemnify applies ; 

(2) all costs which he may be compelled to pay in 
any such suit if, in bringing or defending it, he did not con- 
travene the ordeis of the promisor, and acted as it would 
have been prudent for him to act in the absence of any con- 
tract of indemnity, or if the pronaisor authorised him to 
bring or defend the suit ; 

(3) all sums which he may have paid under the terms 
of any compromise of any such suit, if the compromise wars 
not contrary to the orders of the promisor, and Vas one 
which it would have been prudent for the promisee to make 
in the absence of any contract of indemnity , or if the promisor 
authoiised him to compromise the suit. 


126. A “ contract of guarantee ” is a contract to per- 
form the promise, or discharge the liability, of a third person 
in case of his default. The person who givet the guarantee 

crejitor,*^ 
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Oonsii’er 
atioi) f>r 
giiarautec, 


is called the “ surety : ” the person in respect of whose default 
the guarantee” is given is called the “ principal debtor,” 
and the person to whom the guarantee is given is called the 
“ creditor.” A guarantee may be either oral or written. 

126. Anything done, or any promise made, for the 
benefit of the principal debtor may be a sufficient considera- 
tion to the surety for giving th e guarantee. 

Illustrations, 


(a) B requests A to sell and deliver to him goods on credit. A 
agrees to do so, provided C will guarantee the payment of the price of the 
goods. 0 promises to guarantee the payment in consideration of A’s 
promise to deliver the goods. This is a sufficient consideration for C’s 
^ promise. 

(&) A sells and delivers goods to B. C afterwards requests A to 
forbear to sue B for the debt for a year, and i>romises that, if he does so 
C will pay for them in default of payment by B. A agrees to forbear as 
requested. This is a sufficient consideration for C’s promise. 

(c) A sells and delivers goods to B. C afterwards, without con- 
sideration, agrees to pay for them in default of B. The agreement is 
void. 

Si.rety’Biiabi- 127. The liability of the surety is co-extensive with 
that of the principal debtor, unless it is otherwise provided 
by the contract. 


Illustration. 


" Tontinuing 
guarantee.” 


A guarantees to B the payment of a bill of exchange by C, the acceptor. 
The bill is dishonoured by C. A is liable, not only for the amount of the 
bill but also for any interest and charges which may have become due on it. 

128. A guarantee which extends to a series of trans- 
actions is called a “ continuing guarantee.” 


lUustralions. 

(a) A, in consideration that B will employ 0 in collecting the rents 
of B’s zamindari, promises B to be responsible to the amount of 6,000 
rupees, for the due collection and payment by 0 of those rents. THs is 
a continuing guarantee. 

• (b) A guarantees payment to B, a tea-dealer, to the amoimt of 

£100, for fey tea he may from time to time supply to C. B supplies 0 witiii 
tea to above tbe value of £100, and 0 pays B for it. Afterwards, B supplies 
C with tea to the value of £200. C fails to pay. The guarantee given by 
A was a continuing guarantee, and he is accordingly liable to B to the 
extent of £100. 

(c) A guarantees payment to B of the price of five sacks of flour to 
be delivered by B to C and to be paid for in a mouth. B delivers five 
sacks to 0. 0 pays for them. Afterwards B delivers four sacks to C, 
which C does not pay for. The guara.ntee given by A was not a continuing 
guarantee, and accordin^y he is not liable for the price of the four sacks. 



Sections 130 — 133. 

130. A continumg guarantee may at any time be Revwationot 
revoked by’the surety, as to future transactions, by notice 
to the cremtor. , 


Illustrations^ 

(а) A, in consideration of B*s discounting, at A’s request, bills of 
exchange for 0, guarantees to B, for twelve months, the due payment of 
all such bills to the extent of 5,000 rupees. B discounts bills for 0 to the 
extent of 2,000 rupees. Afterwards, at the end of three months, A revokes 
the guarantee. This revocation discharges A from all liability to B for 
any subsequent discount. But A is liable to B for the 2,000 rupees, on 
default of 0. 

(б) A guarantees to B, to the extent of 10,000 rupees, that C shall 

pay all the bills that B shall draw upon him. B draws upon C. 0 
accepts the bill. A gives notice of revocation. 0 dishonours the bill at 
maturity. A is liable upon his guarantee, • 

131 • Tlie death of the surety operates, in the absence Revocation of 
of any contract to the contrary, as a revocation of a continu- guarantef by 
ing guarantee, so far as regards future transactions. surety’s death 

132. Where two persons contract with a third person [4o^^Jj,rsons 
to undertake a certain liability, and also contract with each primarS^lli! 
other that one of them shall be liable only on the default 

of the other, the third person not being a party to such Lrangement 
contract, the liability of each of such two persons to the 
third person under the first contract is not affected by the b^surety on 
existence of the second contract, although such third person 
may have been aware of its existence. 

Illustrations, 

A and B make a joint and several promissory note to C. A makes 
it, in fact, as suT(ity for B, and 0 knows this at the time when the note is 
made. The fact that A, to the knowledge of 0, made the note as surety 
for B, is no answer to a suit by C against A upon the note. 

133. Any variance, made without the surei^^’s consent, RiHchame of 

in the terms of the contract between the principal and the vaSce ta 
creditor, discharges the surety as to transactions subsequent terms of oon- 
to the variance. , 

Illustrations, * 

(a) A becomes surety to C for B’s conduct as a manager in C s ban.k 
Afterwards, B and C contract, without A’s consent, that B’s salary shall 
be raised, and that he shall become liable for one-fonrth of the losses on 
overdrafts. B allows a customer to overdraw, and the. bank loses a sum 
of money A is discharged from his suretyship by the variance made 
without his consent, and is not liable to make good this loss. 
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(6) A guarantees 0 against the misconduct of B in an office to which 
B is appointed by 0, and of which the duties are defined by an Act of 
Legislature. By a subsequent Act, the nature of the office is materially 
altered. Afterwards B misconducts himself. A is discharged by the 
change from future liability under his guarantee, though the misconduct 
of B is in respect of a duty not affected by the latter Act. 

(e) C agrees to appoint B as his clerk to sell goods at a yearly salary, 
upon A’s becoming surety to C for B’s duly accounting for moneys received 
by him as such clerk. Afterwards, without A’s knowledge or consent, 
C and B agree that B should be paid by a commission on the goods sold 
by him and not by a fixed salary. A is not liable for subsequent miscon- 
duct of B. 

{(1) A gives to C a continuing guarantee to the extent of 3,000 
rupees for any oil supplied by 0 to B on credit. Afterwards, B becomes 
embarrassed, and, without the knowledge of A, B and C contract that 0 
shall continue to supply B with oil for ready money, and that the pay- 
"" ments shall be applied to the then existing debts between B and 0. A is 
not liable on his guarantee for any goods supplied after this new arrange- 
ment. 

(e) 0 contracts to lend B 5,000 rupees on the 1st March. A guar- 
antees repayment. C pays the 6,000 rupees to B on the 1st January. 
A is discharged from his liability, as the contract has been varied, inasmuch 
as 0 might sue B for the money before the 1st of March. 

Discharge of 134. The Surety is discharged by any contract between 
iTaseor^^^-** the Creditor and the principal debtor, by wh^ch the principal 
charge of prin debtor is released, or by any act or omission of the creditor, 
cipai debtor, consequeuce of which is the discharge of the principal 

debtor. 

Illnstfatiom. 

(а) A gives a guarantee to C for goods to be supplied by 0 to B . 
C supplies goods to B, and afterwards B becomes embarrassed and contracts 
with hid creditors (including C) to assign to them his property in considera- 
ation of their releasing him from their demands. Here B is released from 
his debt by the contract with 0, and A is discharged from his suretyship. 

(б) A contracts with B to grow a crop of indigo on A’s land and to 
deliver it to B at a fixed rate, and C guarantees A's performance of this 
contract, B diverts a stream of water which is necessary for irrigation 
of A’s land, and thereby prevents him from raising the indigo. C is no 
longer liable on his guarantee. 

(c) A contracts with B for a fixed price to build a house for B within 
(f stipulated time, B supplying the necessary timber. G guarantees A’s 
performaftce of the contract. B omits to supply the timber. 0 is discharge 
form his suretyship. 

^ contract between the creditor and the principal 
e^. debtor, by which the creditor makes a composition with, or 

^fvea^ti^* to ®^®5 ^'^® principal debtor 

fragreMnot* mscharges the surety, unless the surety assents to such 
*? contract. 

cipal debtor. 
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Sections 136 — 140. 


136. Where a contract to give time to the principal 
debtor is made by the creditor "with a third person, and not 
with the principal debtor, the surety i« not discharged. 

Illustration. 

C, the holder of an overdue bill of exchange drawn by A as surety 
for B, and accepted by B, contracts with M to give time to B. A is not 
discharged. 

137. Mere forbearance on the part of the creditor to 
sue the principal debtor or to enforce any other remedy 
against him does not, in the absence of any provision in the 
guarantee to the contiarj , discharge the surety. 


Surety not 
discharged 
when agree- 
naent made 
with third 
person to give 
time to prin- 
cipal debtor. 


Creditor’s 
forbearanco 
to sue does 
not discharge 
surety. 


lUustration. 

B owes to 0 a debt guaranteed by A. The debt becomes payable. 

C does not sue B for a year after the debt has become payable. A is not 
discharged from his suretyship. 

138. Where there are co-sureties, a release by the Eeieoaeofone 
creditor of one of them does not discharge the others ; neither ® 

does it free the surety so released from his responsibility to others, 
the other sureties. 

139. If the creditor does any act which is inconsistent 

with the rights of the surety, or omits to do any act which tutor's act or 
his duty to the surety requires him to do, and the eventual 
remedy of the surety himself against the principal debtor ty’a eventua 
is thereby impaired, the surety is discharged. remedy. 


Illustratio7is, 


(a) B contracts to build a ship for C for a given sum, to be paid by 
instalments as tbe work reaches certain stages. A becomes surety to C 
for B’s due performance of the contract. 0, without the knowiedge of 
A, prepays to B the last two instalments. A is discharged by this pre- 
payment. 

(5) C lends money to B on the security of a joint and several pro- 
missory note made in C’s favour by B, and by A as surety for B, together 
with a bill of sale of B’s furniture, which gives power to C to sell the furni- 
ture, and apply the proceeds in discharge of the uote. Subsequently, 0 
sells the furniture^ but, owing to his misconduct and wilful n^ligence* 
only a small price is realized. A is discharged from liability on tlib note. 

(c) A puts M as apprentice to B, and gives a guarantee to B for 
M’s fidelity. B promises on his part that he will, at least once a month, 
see M make up the cash. B omits to see this done as promised, and M 
embezzles. A is not liable to B on his guarantee. 

140. Where a guaranteed debt has become due, or 
default of the princiapl debtor to perform a guaranteed duty 


of 

surety on pay 
ment or i>er- 
formance. 
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Sections 141 — 143. 

has taken place, the surity, upon payment or performance 
of all that he is liable for, is invested wibh all the lights which 
• the creditor had against the principal debtor. 

to "of* ^ surety is entitled fco the benefit of every security 

creditor’s which the creditoi has against the principal debtor at the 
securities. wbeu the contract of suretyship is entered into, whether 

the surety knows of the existence of such security or not 
and, if the creditor loses or, without the consent of the surety, 
parts with such security, the surety is discharged to the 
extent of the value of the security. 

IllustrcUwfis. 

(«) C advances to B, Ms tenant, 2,000 rupees on the guarantee of 
A. C has also a further security for the 2,000 rupees by a mortgage of 
B a furniture. C cancels the mortgage. B becomes insolvent, and C sues 
A on his guarantee. A is discharged from liability to the amount of the 
value of the furniture. 

(6) C, a creditor, whose advance to B is secured by a decree, receives 
also a guarantee for that advance from A. C afterwards takes B s goods 
in execution under the decree, and then, without the knowledge of A, 
withdraws the execution. A is discliarged. 

(c) A, as surety for B, makes a bond jointly with B to 0, to secure 
a loan from 0 to B. Afterwards, C obtains from B a further security for 
the same debt. Sul>sequently, C gives up the further security. A is not 
discharged. 

Guarantee 142. Any guarantee wMch has been obtained by 

misrepresentation made by the creditor, or with 
teuSi^Ud. his knowledge and a&sent, concernin? a meterial part cf the 
transaction, is invalid. 

Guarantee 143. Any guarantee which the creditor has obtained by 

concealment keeping silence as to a material circumstance is 

invalid. invalid. 


lUustrattons, 

(a) A engages B as clerk to collect money for him. B fails to ac- 
count for some of his receipts, and A in conseijuence calls upon him to 
furnish ?^eurity for hi« duly accounting. C gives his guarantee for B's 
duly accounting, A does not acquaint C with B’s previous conduct. B 
after vvards make*' deiaidt. The guarantee is invalid. 

A guarantees to C payment for iron to be supplied by him to 
B to the amount of 2,000 tons. B and 0 have privately agreed that B 
should pay five rupees per ton beyond the market price, such excess to be 
applied in liquidation of an old debt. Thi« agreement is concealed from A. 
A is not liable as a surty. 
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Sections 144-146. 

144. ^Wtere a person give? a guarantee upon a contract 
that the creditor shall not act upon it natil another person 

has joined, in it as co-surety, the guarantee is not valid if not on it 
that other person deed not join. rety joiiis?' 

145. In every contract of guarantee there is an implied implied pro- 
promise by the principal debtor to indemnify the surety ; 

and the surety if entitled to recover from the principal debtor surety, 
whatever sum he has rightfully paid under the guarantee, 
but no sums which he has paid wrongfully. 

Illustrations^ 

(а) B is indebted to C, and A is surety for tie debt. C demands 
payment from A, and on his refusal sues him for the amount. A defends 
the suit having reasonable grounds for doing so, but is compelled to pay* 
the amount of the debt with costs. He can recover from B the amount 
paid by him for costs, as well as the principal debt. 

(б) C lends B a sum of money, and A, at the request of B, accepts 
a bill of exchange drawn by B upon A to secure the amount. C, the holder 
of the bill, demands payment of it from A, and, on A’s refusal to pay, sues 
him upon the bill. A, not having reasonable grounds for so doing, defends 
the suit, and has to pay the amount of the bill and costs. He can recover 
from B the amount of the bill, but not the sum paid for costs, as there was 
no real ground for defending the action. 

(c) A guarantees to C, to the extent of 2,000 rupees, payment for 
rice to be supplied by C to B. C supplies to B rice to a less amount than 
2,000 rupees, but obtains from A payment of the sum of 2,000 rupees in 
respect of the rice supplied. A cannot recover from Bmore than the 
price of the rice actually supplied, 

146. Where two or more persons are co-surities for (^-sureties 
the same debt or duty, either jointly or severally, and whether t^bute 
under the same or different contracts, and whether with or ly. 
without the knowledge of each other, the co-sureties, in the 
absence of any contract to the contrary, are liable, at between 
themselves, to pay each an equal share of the whole debt, 

or of that part- of it which remains unpaid by the principal 
debtor. 


Illustrations, 

• 

(а) A, B and C are sureties to D for the suniof 3,000 rupees lent to 
E B makes default in payment. A, B and 0 are liable, as between them- 
selves, to pay 1,000 rupees each. 

(б) A, B and C are sureties to D for the sum of 1,000 rupees lent to 
E, and there is a contract between A, B and C that A is to be responsible 
to the extent of one-quarter, B to the extent of one-quarter, and C to the 
extent of one-half. E makes default in payment. As between the sureties, 
A is liable to pay 260 rupees, B 260 rupees, and 0 600 rupees, 

T 
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[act IX 


Liability of 
co-sarcties 
bound in dif- 
ferent sums. 


“ Bailment/’ 
“ bailor/* and 
“ bailee ” 
defined. 


Delivery to 
bailee how 
made. 


Bailor’s duty 
to disclose 
faults in 
goods bailed. 


Sidions 147 — 160. 

147. Co-sureties who are boiuid in difEer^t f umB are 
liable to pay equally as far ai the limits of their respective 
pbbgations permit. 

Illustrations. 


(a) A B and C, as sureties for D, enter into tkcee several bonds, 
each in a different penalty, namely, A in tbe penalty of 10,000 rupees, B 
in that’ of 20,000 rupees, C in that of 40,000 rupees, conditioned for D s 
duly accounting to E. D makes default to the extent of 30,000 rupees. 
A; B and 0 are each liable to pay 10,000 rupees, 

(b) A B and C, as sureties for D, enter into three several bonds, 
each in a different penalty, namely, A in the penalty of 10,000 rupees, B 
in that of 20,000 rupees, 0 in that of 40,000 rupees, conditioned for D s 
duly accounting to E. D makes default to the extent of 40,000 rupees. 
A is liable to pay 10,000 rupees, and B and C 16,000 rupees each 

(o) A B and 0, as sureties for D. enter mto three several bonds, 
each in a different penalty, namely, A in the penalty of 10,000 rupees, 
B in that of 20.000 rupees. Gin that of 40,000 rupees, conditioned for 
D’s duly accounting to E. D makes default to the extent of 70,000 nipees. 
A, B and 0 have to pay each the full penalty of his bond. 


CHAPTER IX. 

Of Bailment. 

14S. A “ bailment ” is the delivery of goods by one 
percon to another for some purpose, upon a cimtraet that 
they shall, when the purpose is accomplished, be returned 
or otherwise disposed of according to the direotioos of the 
p'ersoa delivering them. The person dehvi-mg the goods 
13 called the “Wor”. The person to whom they are 

dtlivered is called the “ bailee. . . , , 

Explanation.— li a person already in possession of the 
goods of another contracts to hold them as a bailee, he thereby 
becomes the bailee, and the owner becomes the bailor, of 
such goods although they may not have been delivered by 
way of bailment. _ 

. 149 The delivery to the bailee may be made by doing 
any things which has the effect of putting the goods m the 
poiession of the intended bailee or of any person authorized 
to hold them on his behalf. . . , 

150 The bailor is bound to disclo'ie to the bailee f^lts 
in the goods bailed, of which the bailor ir aware, and which 
materially interfere with the use of them, or expose the 
bailee to extraordinary risks ; and, if he does not make such 
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Sectims 161—164. 

disclosure, is responsible for damage arising to the bailee 
directly from such faults. 

If the goods are bailed for hire, the bailor is responsible • 
for such damage, whether he was or was not aware of the 
esdstence of such faults in the goods bailed. 


Illustrations. 

(а) A lends a horse, -which he knows to he vicious, to B. He docs 
not disclose the fact that the horse is vicious. The horse runs awaj. £ 
is thrown and injured. A is responmble to B for damage sustained. 

(б) A hires a carriage of B. The carriage is unsafe, though B is 
not aware of it and A is injured. B is responsible to A for the injury. 

151. In all cas6.s of bailment the bailee if bound to Care to be 
tbke aa much care of the goods bailed to him a^ a man of 
ordinary prudence would, under similar circum-itances 

i«ike of his own goods of the same bulk, quality and value 
as the goods bailed. 

152. The bailee, in the abf ence of any special contract, Baiiw when 
is not responsible for thv. loss, destruction or deterioration 

of the thing bailed, if he has taken the amount of care of it twiig bailed, 
described in section 151. 

153. A contract of bailment is voidable at the option Termination 
of the bailor, if the bailee does any act with regard to the 

goods bailed, mconsistent with the condition-, of the bail- inoondstont 

° . with condi 

ment. tions. 


lUustration, 

A lets to B, for hire, a horse for his own riding. B drives the horse 
In his carriage. This is, at the option of A, a termination of the bailment. 

154. If the bailee makes any u&j of the goods bailed, hiatiuty oi 
which is not according to the conditions cf the bailment, uM^b“J^g 
he is liable to noake compensation to the bailor for any damage soods 

arising to the goods from or during such u.«e of them. 

Illustrations, 

(c&) A lends a horse to B for his own riding only. B allows C, a 
member of his family, to ride the hoise. C rides with care, but the horse 
accidentally falls and is injured. B is liable to make compensation to A 
for the injury done to the horse. 

(b) A hires a horse in Calcutta from B expressly to march to Benares. 

A rides wi^h due care, but marches to Cuttack instead. The horse acci- 
dentally falls and is injured. A is liable to make compensation to B for 
the injury to the horse. 

t2- 
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[act IX 


Effect of mix- 
ture, with bai- 
lor’s consent, 
of hib goods 
with bailee’s* 

Effect of mix- 
ture, without 
bailor’s con- 
sent, when 
the goods can 
be separated. 


Effect of mix* 
ture, without 
bailor’s con- 
sent, when 
the goods can- 
not be sepa- 
rated. 


Repayment 
bailor of ne- 
cessary ex- 
pen sea 


Restoration 
of goods lent 
gratuitously. 


Sections 166—169. 

155. If the bailee, with the oonf^eot of the bailor, mixes 
the goods of the bailor with hh own good,^, thclsailor and 
the bailee shall have an intoresi, in proporvion bo their re- 
spective shares, in the mixture thus prodvocd. 

156. If the bailee, without the consent of the bailor, 
mixes the goods of the bailor with his own goods, and the 
goods can be separated or divided, the property in the goods 
remains in the parties re^tpectively ; but the bailee is bound 
to bear the expense of separation or division, and any damage 
arising from the mixture. 

Illustration 

A bails 100 bales of cotton marked with a particular mark to B. B, 
without A’s consent, mixes the lOi) bales with other bales of his own, 
*beajing a different mark : A is entitled to have his 100 bales returned, 
and B is bound to hear all the expense incurred in the separation of the 
hales, and any other ihddently damage. 

157. If the bailee, without the consent of the bailor, 
mixes the goods oE the bailor with his own goods, in such a 
manner that it is impossible to separate the goods bailed 
from the other goods and deliver them back, the bailor is 
entitled to be compensated by the bailee for the loss of the 
goods. 

Ilkcstration. 

A bails a barrel of Cape flour worth Bs. 46 to B. B, without A’s consent, 
mixes the flour with country flour of his own, worth only Bs. 26 a barrel 
B must compensate A for the loss of his flour. 

158. Where, by the conditions of the bailment, the 
goods are to be kept or to be carried, or bo have work done 
upon them by the bailee for the bailor, and the bailee i’’ to 
leceive no remuneration, the bailor shall repay to the bailee 
the necessary expenses incurred by him for the purpose of 
tha bailment. 

159. The lender of a thing for use may at any time 
rec^uire its return, if the loan was gracuitous, even though 
ha lent it for a specified time or purpose. But, if, on the 
faith of such loan made for a tpecifit.d time or purpose, the 
borrower has acted m such a manner that the return of the 
thing lent before the time agreed upon would cause him 
less exceeding the benefit actually derived by him from the 
loan, the lender must, if he compelf the return, indemnify 
the borrower for the amount in which the loss so occasioned 
exceeds the benefit so derived. 
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Sections 160 — 168. 

IW. It is the duty of the bailee to return, or deliver Retnmof 
according to the bailor’s directions, the goods bailed, without 
demand, as soon as the time for which they were bailed of time or ao- 
has expired, or the purpose for which they were bailed has m^totpnr- 
been accomplished. po«e. 

161. If, by the fault of the bailee, the goods are not Bailee's le- 

retumed, delivered or tendered at the proper time, he is 
responsible to the bailor for any lo^s dostinetion or deteri- aw not duly, 
oration of the goods from that time. returned. 

162. A gratuitoue bailment is terminated by the death 

either of the bailor or of the bailee. ’ baUment by 

death. 

163. In the absence of any contract to the contrary,* 

the bailee is bound to deliver to the bailor, or according ci^°orpto- 
to his directions, any increase or profit which may have fit /rom goods 
accrued from the goods bailed . ’ 

Illustration. 

A leaves a cow in the custody of B to be taken care of. Tho cow 
has a calf. B is bound to deliver the calf as well as the cow to A. 

164. The bailor is rosponuble to tho bailee for any B.uior’. re- 
lots which the bailee may sustain by reacon Dial, the bailor Kaiiee!*^^ 
was nob entitled to make tho bailment, or to receive back 

the goods, or to give directions rospectin'g them. 

165. If several joint owners of goods bail them, the Bailment by 
bailee may deliver them back to, or according to the directions 

of, one joint owner without the consent of all, in the absence 
of any agreement to the contrary. 

166. If the bailor has no title to the goods, and the 

bailee, in good faith, delivers them back bo, or according onw-deiiverj 
to the directions of, the bailor, the bailee is not responsible 
to the owner in respect of such delivery. 

167. If a person, other than the bailor, claims goods 

bailed, he may apply to the Court bo stop the delivery of '^he oiaimi^ 
goods to the bailor, and to decide the title to the goods. sood' ixdieA 

168. The finder of goods ha? no right to sue the owner 

for compensation for trouble and expense voluntarily incurred gSoSs < 
by kim to preserve the goods and to find out the owner ; may to 
but he may retain the goods against the owner until he SS 
receives such compensation ; and, where the owner has 
offered a specific reward for the return of goods lost, the 
finder may sue for such reward, and may retain the goods 
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WUen finder 
of tbina oom- 
moolv on sal« 
may sell it. 


Pailee’s parfci- 
onlar lien* 


General lion 
of bankers, 
factors, whar- 
fingers, attor- 
neys ami 
poU« y brokers 


“ Plerlge,” 
“ pawnor,” 
an I 

pawnee ” 
(1^* fined. 

Pawnee’s 
iii>ht of 
letainor. 


Pawnee not 
to retain for 
dt‘l)t or pro- 
linase other 
thjn that for 
winch goods 
p'< dped. 


Sections 169 — 174. 


169. When a thing which is commonly t&e subject 
of sale is lo^t, if the own?r cannot with reasonable deligence 
be found, or if he refuses, upon demand, to pay the lawfd 
charges of the finder, the finder may sell it 

(1) when the thing is in danger of perishing or of 
losing the greater part of its value, or, 

(2) when the lawful charges of the finder, in respect 
of the thing found, amount to two-thirds of its value. 


170. Where the bailee has, in accordance with the 
purpose of the bailment, rendered any Service involvmg the 
exercise of labour or skill in respect of the goods bailed, he 
has, in the absence of a contract to the contrarya right to 
retain such goods until he receives duo remuneration for the 
services he has rendered in respect of them. 


Uhtstirations. 

(a) A delivers a rough diamond to B, a jeweller, to be cut and 
polished, which is accordingly done. B is entitled to retain the stone 
till he is paid for the services he has rendered. 

(ft) A gives cloth to B, a tailor, to make into a coat. B promises 
A to deliver the coat as soon as it is finished, and to give a three month’s 
credit for the price. B is not entitled to retain the coat until he is paid. 

171. Bankers, factors, wharfingers, attorneys of a 
High Court and policy-brokers may, in the absence of a 
contract to the contrary, retain, as a security for a general 
balance of account, any goods bailed to them ; but no other 
persons have a right to retain, a^ a security for such balance, 
goods bailed to them, unless there is an express contract to 
that effect. 


Bailments of Pledges. 

172. The bailment of goods as security for payment of 
a debt or performance of a promise is called “pledge.” 
The bailor h in this case called the “ pawnor.” The bailee 
is called the “ pawnee.” 

173. The pawnee may rttain the good.s pledged, not 
only for payment of the debt or the performauce of the 
promise? but for the interest of the debt, and all necessary 
expenses incurred by him in respect cf the possession or for 
the preservation of the goods pledged. 

174. The pawnee shall not, in the absence of a contract 
to that efiect, retain the goods pledged for any debt or promise 
other than the debt or promiae for wliich they are pledg^ ; 
but such contraot, in the absence of anything to the con irary, 
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Sections 176—179. 


shall be jflresumed in regard to subseqaent advaaces made 
by the pawnee. ^subsequent 

advances. 


175. The pawnee is entitled to receive from the pawnor 
extraordinary expenses incurred by him for the preservation 
of the goods pledged. 


Pawnee’s 
light as t 
extra- 
ordinary 
expenses 
incurred. 


176. If the pawnor makes default in pavmojit of the Pawnee’s 
debt, or performaiice, at the stipulated time, of the promise, 
in respect of which the good.^ were pledged, the pawnee may makes 
bring a suit against the pawnor upon the debt or promise, ‘^**^'‘”**’ 
and retain the goods pledged as a collateral security ; or he 
may sell the thing pledged, on giving the pawnor reasonable, 
notice of the sale. 


If the proceeds of such sale are less than the amount 
due in respect of the debt or promise, the pawnor is still 
liable to pay the balance. If the proceeds of the sale are 
greater than the amoimt so due, the pawnee shall pay over 
the surplus to the pawnor. 

177. If a time is stipulated for the paymeirt of the 
debt, or performance of the promise, for which the pledge tight to 
is made, and the pawnor makes default in payment of the 
debt or performance of the promise at the stipulated time, 
he may redeem the goods pledged at any subsequent time 
before the actual sale of them ; but he must, in that case, 
pay, in addition, any expenses wdiich have aiisen from his 
default. 


178. A person who is in possession of any goods, or of ; 

any bill of lading, dock-warrant, warehouse-keeper’s certi- It 

ficate, warfiuger’s certificate, or warrant or order for delivery, 

or any other document of title to goods, may make a valid go<^s. 
pledge of such goods or documents : Provided that the 
pawnee acts in good faith, and under circumstances which 
are not such as to raise a reasonable presumption that the 
pawnor is acting improperly ; , * 

Provided also that such goods or documents have not 
been obtained from their lawful owner, or from any person 
in lawful custody of them, by means of an offence or fraud. 

179. Where a person pledged goods in which he has Pledge whew 

only a limited interest, the pledge io valid to the extent of Sn'vTiim“t 
that iliterest, ed intierest. 
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Sections 180-187. 


Suit by bailor^ 
or baifce 
aifauisb 
wrong-doer. 


Apportion- 
ment of relief 
or compen- 
sation 

obtained by 
such suits. 


Suits by Bailees or Bailors against Wrong-dders. 

180. If a third persoa wrongfully deprives the bailee 
of the use or possession of the goods bailed, or does them 
any injury, the bailee is entitled to use such remedies as 
the owner might have used in the like case if no bailment had 
been made ; and either the bailor or the bailee may bring 
a suit against a third person for such deprivation or injury. 

181. Whatever is obtained by way of relief or compen- 
sabion in any such suit shall, as between the bailor and the 
bailee, bo dealt with according to their respective interests. 


CHAPTER X. 


Agent ** and 
“ prin *ipal ” 
defined. 


Who may 
emxdoy agent. 


Who may be 
an agent. 


Considera- 
tion not ne- 
cessary. 

Agent’s 
authority 
may be ex- 
pressed or 
implied. 
Definitions of 
express and 
iinX)lied 
authority. 


Aqenoy. 

Appointment and Authority of Agents. 

182. An “ agent ” is a person employed to do any act 
for another or to represent another in dealings with third 
pernons. The peKon for whom such act is done, or who 
if! so represented, is called the “ principal.” 

183. Any person who is of the age of majority according 
to the law to which he is subject, and who is of sound mind, 
may employ an agent. 

184. As between the principal and third persons, any 
person may become an agent ; but no person who is not of 
the age of majority and of sound mind can become an a^nt, 
so as to be responsible to his principal according to the pro- 
visions in that behalf herein contained. 

185. No consideration is necessary to createan agency. 

186. The authority of an agent may be expressed or 
irnplied.. 

187. An authority h said to be express when it is 
given by words opokm or written. An authority is said 
to be implied when it is to bo inferred from circumstances 
of the case ; and things spoken or written ; or the ordinary 
course of dealuig, may be accouiited circumstances of the 
case. 
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Sectiom 188 — 191. 


A owns a shop in Seiampnr, ]ivin;{ himself in Calcuhto, and Tinting , 
the shop occaaonally. The shop is managed by B, and he is in the habit 
of ordering goods from C in the name of A for the purposes of the shop, 
and of paying for them out of A’s funds with A’s knowledge. B has an 
implied authority from A to order goods from C in the name of A for the 
purposes of the shop, 

188, An agent having an authority to do an act has 
authority to do every lawful thing which is necee.'ary in sSthority. 
order to do such act. 

An agent having an authority to carry on a business 
has authority to do every lawful thing necessary for the 
purpose, or usually done in the course of conducting such 
business. • 


lUuatrationa. 

(a) A is employed by B, residing in London, to recover at Bombay 
a debt due to B. A may adopt any legal process necessary for the 
purpose of recovering the debt, and may give a valid discharge for the 
same. 

(h) A constitutes B his agent to carry on bis business of a ship- 
builder. B may purchase timber and other materials, and hire workmen, 
for the purpose of carrying on the business. 

189. An agent has authority, in an emergency, to do in 

all such acts for the purpose of protecting his principal an emergen, 
from loss as would be done by a peraon of ordinary prudence, 

in his own case, under similar circumstances. 

lUuatrationa. 

(a) An agent for sale may have goods repaired if it be necessary. 

{b) A consigns provisions to B at Calcutta, with directions to send 
them immediately to 0 at Cuttack. B may sell the provisions at Calcutta, 
if they will not bear the journey to Cuttack without spoiling. 

Svb-Agenis. 

190. An agent cannot lawfully employ another jto 
perform acts which he has expressly or impHedly undertaken 
to perform personally, unless by the ordinary custom of 
trade a sub-agent may, or, from the nature of the agency, 
a sub-agent must, be employed. 

191. A “ sub-agent ” is a person employed by, and 
acting under the control of, the original agent in the business ™ *** ‘ 
of the agency. 
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8e(Mons 192 — 196. 

192. Where a sub-ageat is properly appointed, the 
principal is, so far as regards third persons, represented by 
the sub-agent, and is bound by and responsible for his acts, 
as if he were an agent originally appointed by the principal. 

The agent is responsible to the principal for the acts of 
the sub-agent : 

The sub-agent is responsible for hip acts to the agent, 
but not to the principal, except in cases of fraud or wilful 
wrong. 

193. Where an agent, without having authority to do 
BO, has appointed a person to act as a sub-agent, the agent 
stands towards such person in the relation of a principal 
to an agent, and is responsible for his acts both to the principal 
and to third persons ; the principal is not represented by, 
or responsible for, the acts of the person so employed, nor 
is that person responsible to the principal. 

194. Where an agent, holding an express or implied 
authority to name another person to act for the principal 
in the business of the agency, has named another person 
accordirigly, such person is not a sub-ageut, but an agent 
of the principal for such part of the business of the agency 
as if entrusts to him. 


Illustrations, 

(a) A directs B, his solicitor, to sell his estate by auction, and to 
employ an auctioneer for the purpose. B names C, an auctioner, to 
conduct the sale. C is not a sub-agent, but is A’s agent for the conduct 
of the sale. 

{b) A authorizes B, a merchant in Calcutta, to recover the moneys 
due to A from C & Co. B instructs D, a solicitor, to take legal procee 1- 
ings against C & Co., for the recovery of the money, D is not a sub-agent, 
but is solicitor for A. 

195. In selecting such agent for hu principal, an agent 
is bound to exercise the same amount of discretion as a man 
of ordinary pnidence would exercise in hia own case ; and, 
if he does tms, he is not responsible to the principal for the 
acts or negligence of the agent so selected. 


(a) A instructs B, a merchant, to buy a ship for him. B employs 
a ship surveyor of good reputation to choose a ship for A. The surveyor 
makes the choice negligently and the ship turns out to be unseaworthy 
and is lost. B is not, but the surveyor is, responsible to A. 
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Sections 196—200, 

{b) Atoosigns goods to B, a mercliant for, sale. B, in due course, 
employes an auctioneer in good credit to sell the goods of A, and allows 
the auctioneer to receive the proceeds of the sale. The auctioneer after- • 
wards becomes insolvent without having accounted for the proceeds. B 
is not responsible to A for the proceeds. 


notification. 


196. Wliere acts are done by <Hie peracm on behalf of Right ot 
another, but withont his knowledge or authority, he may to^^e 
elect to ratify or to disown such acts. If he ratifies them, for ^ with 
the same effects will follow as if they had been performed aSth^ty. 
by his authority. EffMtof 

‘ ratification. 


197. Ratification may be e^qiressed or may be implied^Ratification 
in tho conduct of the person on whose behalf the acts are „ 

done. implied. 


lUusirations. 

(а) A, without authority, buys goods for B. Afterwards B sells 
them to C on his own account ; B’s conduct implies a ratification of the 
purchase made for him by A. 

(б) A, without B’s authority, lends B’s money to 0. Afterwards 
B accepts interest on the money from C. B’s conduct implies a rati- 
fication of the loan. 

198. No valid ratification can be made by a person 

whose knowledge of the facts of the case is materially defec- !^iTratifina. 
tive. *fo"' 

199. A perron ratifying any unauthorized act done 

on Ms behalf ratifies the whole of the transaction of wMch authoii^ 
such act formed a part. 

transaction* 

200. An act done by one person on behalf of another. Ratification 
without such other person’s authority, which, if done with 
authority, would have the effect of subjecting a third person ca]^t injnre 
to damages, or of terminating any right or interest of a third 

person, cannot, bj?’ ratification, be made to have such efiect. 

Ilhistrations. * 

(a) A, not being authorized thereto by B, demands, on behalf of 

B, the delivery of a chattel, the property of B, from 0, who is in possession 
of it. This demand cannot be ratified by B, so as to make 0 liable for 
damages for his refusal to deliver. 

(ft) A holds a lease from B, terminable on three months’ notice. 

C, an unauthorized person, gives notice of termination to A. The notice 
cannot be ratified by B, so as to be binding on A, 
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Sections 201—205. 

Revocation of Authority. 

201 . Au agoiicy is termiaated by ibe principal revoking 
his authority ; or by the agent renouncing the business of 
the agency ; or by the business of the agency being com- 
pleted ; or by either the principal or agent dying or becoming 
of unsoun mindd ; or by the principal being adjudicated an 
insolvent under the provisions of any Act for the time 
being in force for the relief of insolvent debtor?, 

202. Where the agent has himself an interest ui the 
property which form‘d the subjeot-naatter of the agency, 
the agency cannot, in the absence of an express contract, be 
terminated to the prejudice of such interest. 

lUiistratmis. 

(а) A gives authority to B to sell A’s land, and to pay himself, out 
of the proceeds, the debts due to him from A. A cannot revoke this 
authority, nor can it be terminated by his insanity or death. 

(б) A consigns 1,000 bales of cotton toB, who has made advances 
to him on such cotton, and desires B to sell the cotton, and to /epay 
himself out of the price the amount of his own advances. A cannot revoke 
this authority, nor is it terminated by his insanity or death. 

203. The principal may, ^ave as id otherwise provided 
by the la.^t preceding s^eotion, revoke the authority given 
to his agent at any time before the authority has been exer- 
cised &o as to bind the principal, 

204. The principal cannot revoke the authority given 
to his agent .after the authority has been partly exercised, 
so far as regards such acts and obligations as arise from 
acts already done in the agency. 

Illustrations. 

{a) A authorizes B to buy 1,000 bales of cotton on account of A, 
and to pay for it out of A’s money remaining in B's hands. B buys 1,000 
bales of cotton in his own name, so as to make himself personally liable 
for the price. A cannot revoke B’s authority so far as regards payment 
for the cojiton. 

(6) A authorizes B to buy 1 ,000 bales of cotton on account of A, 
and to pay for it out of A’s moneys remaining in B’s hands. B buys 
1,000 bales of cotton in A’s name, and so as not to render himself personally 
liable for the price. A can revoke B’s authority to pay for the cotton. 

205. Where there ij an express or implied contract, 
that the agency should be continued for any period of time, 
the principal nopt make compensation to the agent, or the 
agent to the principal, as the case may be, for any previous 
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Bedims 205—210. 


revocation or renunciation of the agency without dufficient 
cause. 


206. Readonahle notice must bo given of isich revo- Voticeofw 
cation or renunciation ; otherwise the damage thereby 
resulting to the principal or the agent, as the case may be, muet 
be made good to the one by Ihe other. 


207. Revocation and remmeiation may be expressed 
or may be implied in the conduct of the principal or agent ^tion*may' 
respectively. ^ expws^ 


IUustratio}%. 


or implied, 
by agent 


A empowers B to let A’s house. Afterwards A lets it himself. This 
is an imjilied revocation of B*s authority 


208. The termination of the authority of an 
doed not, so far as regard,) the agent, take effect before it Sgei^^s" 
becomes known to him, or, fo far ao regards third persons, nnthoritv 
before it becomes known i o them. to na-^nt. iwd 

as to third 


Illustrations. 


persons. 


(ct) A directs B to sell goods for him, and agi’ees to give B five 
per cent commission on the price fetched by the goods. A afterwards, 
by letter, revokes B’s authority. B, after tlie letter is sent, but before 
he receives it, sells the goods for 100 rupees. The sale is binding on A 
and B is entitled to five rupees as his commission. 

(b) A, at Madras, by letter directs B to sell for him some cotton 
lying in a warehouse in Bombay, and afterwards, by letter, revokes bis 
authority to sell, and directs B to send the cotton to Madras. B after 
receiving the second letter, enters into a contract with C, who knows of 
the first letter, but not of the second, for the sale to him of the cotton. 

C pays B the money, with which B absconds. C’s payment is good as 
against A. 

(r) A directs B, his agent, to pay certain money to C. A dies, and 
D takes out probate to his wili. B, alter A*s death, but before hearing of 
it, pays the money to C. The payment is good as against D, the executor. 

209. When an agency is terminated by the principal on'temto^ 

or hfccoming of unsound mind, the agent io bound 40 tionofasjency 
on behalf of the repreaentatives of hie late principal, * 

all reasonable steps for the protection and praservation insanity, 
of the interest? entrusted to him. 

210. The termination of the authority of an agent Termination 
cauces the termination (subject to the rules herein contained authorl^ * 
regarding the termination of an agent’s authority) of the 
authority of all eub-agents appointed by him. . 


dying 

take. 
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Sections 211*212. 

Agents’ Duty to Prindpcd. 

211. An agent is bound to conduct the business of 
his principal according to the directions given by the principal, 
or in the absence of any such directions, accordin g to the 
custom which prevails in doing bu^inesc of the same kind at 
the place where the agent conducts such business. When the 
agent acts otherwise, if any loss be sustained, he must make 
it good to hid principal, and, if any profit accrues, he must 
account for it. 


Illustrations. 

{a) A, an agent engaged in carrying on for B a business, in which 
it is the custom to invest from time to time, at interest, the moneys which 
^may be in hand, omits to make such investment. A must make good 
to B the interest usually obtained by such investments. 

(6) B, a broker, in whose business it is not the custom to sell on 
credit, sells goods of A on credit to C, whose credit at the time was very 
high. C, before pa 3 mient, becomes insolvent. B must make good the 
loss to A. 

212. An agent ifi bound to conduct the business of the 
agency with ai? much skill as is generally possessed by persons 
engaged in similar business, unless the principal has notice 
of his want of skill. The agent is always bound to act with 
reasonable diligence, and to use such skill as he possesses ; 
and to make compenj=ation to his principal in respect of the 
direct consequences of his own neglect, want of skill or 
misconduct, but not in respect of loss or damage which are 
indirectly or remotely caused by such neglect, want of skill 
or misconduct. 


('i) A, a merchant in Calcutta, has an agent, B, in London, to whom 
a sum of money is paid on A’s account, with orders to remit. B retains 
the money for a considerable time. A, in consequence of not receiving 
the money, becomes insolvent. B is liable for the money and interest 
from the day on which it ought to have been paid, according to the usual 
rate, and for any further direct loss — as, e.Qf., by variation of rate of ex- 
change— but not further. 

• (6) A, an agent for the sale of goods, having authority to sell on 

credit, selft to B on credit, without making the proper and usual enquiries 
as to the solvency of B. B, at the time of such sale, is insolvent. A must 
make compensation to his principal in respect of any loss thereby sustained. 

(^) A, an insurance-broker employed by B to effect an insurance 
on a ship, omits to see that the usual clauses are inserted in the policy. 
The ship is afterwards lost. In consequence of the omission of the clauses 
nothing can be recovered from the underwriters. A is bound to make 
good the loss to B. 
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Sections 213-216. 

{d) A, a merchaat in England, directs B, his agent at Bombay 
who accepts the aj^enoy, to send him 100 bales of cotton by a certain sMp 
B, having it in his power to send the cotton, omits to do so The ship 
arrives safely in England. Soon after her arrival the price of cotton rises. 
B is bound to make good to A the profit which he might have made by 
the 100 bales of cotton at the time the ship arrived, but not any profit 
he mi^t have made by the subsequent rise. 

213. An agent is bound to render proper accounts to 
bis principal on demand. 

214. It is the duty of an agent, in cases of difficulty, 
to u£.e all reasonable diligence in communicatiug with his 
principal, and in seeking to obtain his instructions. 

215. If an agent deals on his own account in the business 
of the agency, without first obtaining the consent of his 
principal and acquainting him with all material circumstances 
which have come to his own knowledge on the subject, the 
principal may repudiate the transaction, if the cai.o shows 
either that any material fact has been dishonestly concealed 
from him by the agent, or that the dealings of the agent 
have been disadvantageons to him. 

lUustmtions, 

(а) A directs B to sell A's estate. B buys the estate for himself 
in the name of C. A, on discovering that B has bought the estate for 
himself, may repudiate the sale, if he can show that B has dishonestly 
concealed any material fact, or that the sale has been disadvantageous 
to him. 

(б) A directs B to sell A’s estate. B, on looking over the estate 
before selling it, finds a mine on the estate which is unknown to A. B 
informs A that he wishes to buy the estate for himself, but conceals the 
discovery of the mine. A allows B to buy, in ignorance of the existence 
of the mine. A, on discovering that B knew of the mine at the time be 
bought the estate, may either repudiate r adopt the sale at his option. 

216. If an agent, without the knowledge of hie principal, 

deals in the business of the agency on his own account instead 
of on account of his principal, the principal is entitled to 
claim from the agent any benefit which may have resulted 
to him from the transaction. , 

lUmtration. 

A directs B, his agent, to buy a certain house for him. B tells A it 
cannot be bought, and buys the house for himself. A may, on discovering 
that B has bought the house, compel him to sell it to A at the pricehe gave 

for it. 
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Sedims 217-222. 

217. An ageat may retain, out of any sums received 
on aoeoimt of tie prindpal in tie business of tie agency, 
all moneys due to iim^elf in respect of advances made or 
expenses properly incurred by him in conducting such 
business, and abo such remmeration as may be payable 
to him for acting as agent. 

218. Subject to such deductions, tie agent is bound 
to pay to his principal all sums received on bis account. 

219. In the absence of any special contract, payment 
for the performance of any act is not due to tie agent until 
tie completion of suoh act ; but on agent may detain , 
moneys received by him on account of goods sold, although 
the whole of the goods consigned to him for sale may not 
have been sold or although the sale naay not be actually 
complete. 

220. An agent who is guilty of misconduct in the 
business of the agency is not entitled to ajxy remuneration 
in respect of that part of the business which he has mis- 
conducted . 


Illustrations* 

(a) A employs B to recover 1,00,000 rupees from 0, and to lay it 
out on good security. B recovers the J ,00,000 rupees and lays out 90,000 
rupees on good security, but lays out 10,000 rupees on security which he 
ought to have known to be bad, whereby A loses 2,000 rupees. B is en- 
titled to remuneration for recovering the 1 ,00,000 rupees and for in- 
vesting the 90,000 rupees. He is not entitled to any remuneration for 
investing the 10,000 rupees, and he must make good the 2,000 rupees to B. 

(b) A employs B to recover l,00o rupees fromC. Through B's 
misconduct the money is nob recovered. B is entit.'ed to no remune- 
ration for his services, and must make good the loss. 

221. In the absence of any contract to the contrary, 
an agenl is entitled to retain goods, papers and other property, 
whether moveable or immoveable, ofthts principal received 
by him, until the amount due to himself for commission, 
disbursements and services in respect of the same has been 
paid or-accounted for to him. 

PrincipaVs Duty to Agent. 

222. The employer of an agent is bound to indemnify 
him against the consequence j of all lawful acts done by such 
agent in exercise of the authority conferred upon him. 
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Sections 223-224. 

Elustrations. 

• 

(а) B, at Singapur, under instructions from A of Calcutta, con* 
tracts witb C to deliver certain goods to Mm. A does not send the good® • 
to B, and C sues B for breach of contract. B informs A of the suit, and 
A authorizes him to defend the suit. B defends the suit, and is compelled 
to pay damages and costs, and incurs expenses. A is liable to B for such 
damages, costs and expenses. 

(б) B, a broker at Calcutta, by the orders of A, a merchant there, 
contracts with C for the purchase of 10 casks of oil for A. Afterwards 
A refuses to receive the oil, and C sues B- B informs A, who repudiates 
the contract altogether. B defends, but unsuccessfully, and has to pay 
damages and costs and incurs expenses. A is liable to B for such damages, 
costs and expenses 

223. Where one perton employs another to do an act, Ageattobe 
and the agent does the act iu good faith, the employer is 
liable to indenonify the agent against the oonsequences of 
that act, though it cause an injury to the rights of third 
persons, 


(a) A, a decree-hold ei' and entitled to execution of B s goods, re- 
quires the officer of the Court to seize certain goods, representing them 
to be the goods of B. The officer seizes the goods, and is sued by C, the 
true owner of the goods. A is liable to indemnify the officer for the sum 
which he is compelled to pay to C, in consequence of obeying A’s direc- 
tions. 

(b) B, at the request of A, sells goods in the possession of A, 
but wMch A had no right to dispose of, B does not know this, 
and hands over the proceedings of the sale to A. Afterwards C, the true 
owner of the goods, sues B and recovers the value of the goods and costs, 

A is liable to indemnify B for what he has been compelled to pay to C, 
and for B’s own expenses. 

224. Where cue ptrboa employs anothei to do an act v„n.]iai,ait 
which is crimiual, the emplojrer is not liable to the ageot, ^ 
either upon an express or an implied promise, to indemnify 
against the consequences of that act. 

Illustrations. 

• 

(a) A employs B to beat C, and agrees to indemnify him against 
^ consequences of the act. B thereupon beats C, and has to pay damages 
to C for so doing. A i? not liable to indemnify B for those damages. 

' (jb) B, the proprietor of a newspaper, publishes, at A’s re juest 
^ libel upon C in the paper, and A agrees to indemnify B against the con- 
sequences of the pubUcation, and all costs and damages of any action in 
respect thereof. B is sued by C and has to pay damages, and also incurs 
expenses. A is not liable to B upon the indemnity. 

M. C. 


V 
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Sections 225 — ^228, 

225. The principal must make compen»ation to his 
agent in respect of injury caused to such agent By the prin^ 
sipal’s neglect or want of skill. 

IVmkatMn. 

A employs B as a bricklayer in building a bouse, and puts up the 
scafiolding bunself, Tbe scafiolding is unsHlfuUy put up, and B is in 
consequence buit. A must make compensation to B. 

Effect of (vgency m contracts vntJi third persons. 

226. Contracts entered into through an agent, and 
obhgations arising from acts done by an agent, may be 
enforced in the same manner, and wiU have the same legal 
consequences, as if the contracts had been entered into 
and the acts done by the principal in person. 

lUrntroHona. 

(а) A buys goods from B, knowing that be is an agent for their 
sale, but not knowing who is tbe principal. B’s principal is the person 
entitled to claim from A the price of tbe goods, and A cannot, in a suit by 
the principal, sat-ofi against tiiat claim a debt due to himself from B. 

(б) A, bein^ B’s agent, with authority to receive money on his 
behalf, receives from C a sum of money due to B. C is discharged of his 
obligation to pay the sum in question to B, 

227. When an agent does more than he is authorized 
to do, and when the part of what he does, which is within 
his authority, can be separated from the part which is beyond 
his authority, so much only of what he does as is within 
his authority is binding as between him and his principal. 

lU/mlraUon. 

A, being owner of a ship and cargo, authorizes B to procure an insu> 
ranco for 4,000 rupees on the ship. B procures a policy for 4,000 rupees 
on the ship, and another for the like sum on the cargo. A is bound to 
pay the premium, for the policy on the ship, but not tbe premium for the 
poucy on the cargo. 

228. Wkere an agent does more than he authorized 
to do, and what he does beyond the scope of his authority 
cannot be separated from what is within it, the principal 
is not bound to recognize the transaction. 

Ilhisiration. 

A authorizes B to buy 600 sheep for Mm. B buys 600 sheep and 
200 lambs for one sum of 6,000 rupees. A may repudiate the whole 
txansaction,. 
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Sections 229 — ^232. 

22d. Any notice given to or information obtained 
'by the agent, provided it be given or obtained in the cour=ie 
'of the business transacted by him for the principal, shall, ^ 
•as between the principal and third parties, have the same * 
legal consequence as if it had been giv«a to or obtained by 
•the principal. 

Ulmtfationa. 


(«) A is employed by B to buy from C certain goods, of which C 
is the apparent owner, and buys them accordingly. In the course of the 
treaty for the sale, A learns that the goods really belonged to D, but B is 
ignorant of that fact. B is not entitled to set-ofE a debt owing to him 
from 0 against the price of the goods. 

(6) A is employed by B to buy from 0 goods of which 0 is the appa- 
rent owner. A was, before he was so employed, a servant of C, and then 
learnt that the goods really belonged to I), but B is ignorant of that fact. • 
In spite of the knowledge of his agent, B may set-oS against the price of 
the goods a debt owing to him from C. 


230, In the absecce of any contract to that effect, 
an agent cannon personally enforce contracts entered 
into by him on behalf of his principal, nor is he personally 
bound by them. 

Such a contract shall be presumed to exist in the follow- 
ing eases 

(1) where the contract is made by an agent for the 
sale or purchase of goods for a merchant resident abroad ; 

(2) where the agent does not disclose name of his 
principal : 

(3) where the principal, though disclosed, cannot be 

sued. 


Agent cannot 
personally 
enforce, nor 
be bound by, 
contracts on 
behalf of 
principal. 
Presumption 
of contract to 
contrary. 


231. If an agent makes a contract with a person who Rights ot 
iieither knows, nor ha« reason to cuspect, that he is an agent, 

his principal may require the performance of the contract ; msAoby 
but the other contracting party has, as against the principal, 
the same rights as he would have had as against the agent if 
the agent had been principal. 

If the principal discloses himself before the contract is 
completed, the other contracting party may refuse to fulfil 
the contract, if he can show that, if he had known ^ho was 
the principal in the contract, or if he had known that the 
agent was not a principal, he would not have entered into 
the contract. 

232. Where one man makes a contract with another of 
neithtr knowing nor having reasonable ground to suspect with agent 

- " ^ supposed to 

M. C. be principal. 
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Eight of 
person deal* 
ing with 
agent perso* 
n^y liable. 


r 


Consequence 
of inducing 
agent or 
principal to 
act on behalf 
that principal 
or agent 
will be held 
exclusively 
liable, 
liability of 
preti^nded 
agent. 


Person 
falsely con- 
tracting as 
agent, not 
entitled to 
performance. 

liability of 
principal 
inducing 
belief that 
agent’s un- 
authorized 
acta were 
authorized. 


Sections 233—237. 

that the other is an agent, the principal, if he requires the 
performance of the contract, can only obtaiii 6uoh perfor- 
mance subject to the rights and obligations subsislitig bet- 
ween the agent and the other party to the coi*.traot. 

Illustration. 

A, who owes 500 rupees to B, sells 1,000 rupees’ worth of rice to B. 
A is acting as agent for C in the transaction, butB has no knowlegde nor 
reasonable ground of suspicion that such is the case. 0 cannot compel 
B to take the rice without allowing him to set-off A’s debt. 

233. In cases where the agent is persoirally liable, a 
person dealling with him may hold either him or his principal, 
or both of them, liable. 


Illustration. 

A enters into a contract with £ to sell him 100 bales of cotton, and 
afterwards discovers that B was acting as agent for C. A may sue mther 
B or 0, or both, for the price of the cotton. 

234. When a person who has made a contract with an 
agent induces thv. agent to act upon the belief that the 
principal only will be held liable, or indue -s the priucipal 
to act upon the belief that the agent only will be held liable, 
he cannot afterwards hold liable the agent or priucipal 
respectively. 

235. A persoii untruly repretseuting himself to be the 
authorized agent of another, and thereby inducing a third 
person to deal with him as such agent, is liable, if his alleged 
employer does not ratify hie acts, to make compensation 
to the other in respect of any loss or damage which he has 
incurred by so dealing. 

236. A person with whom a conoract has been entered 
into in the character of agent if not imtitled to require the 
perormance of it if he was in reality acting, net as agent, 
but on his own account. 

237. When an agent has, without authority, done 
acts or incurred obUgalions to third persons on behalf of 
his priflcipal, the principal is bound by such acts or obliga- 
tions if he has by his words or conduct induced such third 
persons to believe that such acta and obligations were within 
the scope of the agent’s authority. 

Illustrations. 

(a) A consigns goods to B for sale, and gives him instructions not 
to sell under a fixed price 0, being ignorant of B’s instructions, enters 
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Sectiom 238-239. 

into a contract vrithB to buy the goods at a price lover than the reserved 
price. A is bound by the contract. 

(5) A entrasts B with negotiable instruments endorsed in blank. * 

B sells them to C in violation of private orders from A. The sale is good 

238. Misrepresentations made, or frauds committed) Effect oa. 
by agents acting in tbe course of their business for their 
principals, have the same effect on agreements made by such pr^entatinn 
agents as if such nodsrepresentations or frauds had been made 
Cr committed by the principals ; but misrepresertations 
tUade, or frauds committed, by a^nts, in matters which 
do not fall within their authority, do not affect their princi* 
pals. 

lUudHiom. • 

(a) A, being B’s agent for the sale of goods, induces C to buy then 
by a misrepresentation, which he was not authorized by B to make. The 
contract is voidable, as between B and C, at the option of 0. 

(h) A, the captain of B’s ship, signs bills of lading without having 
recdved on board the goods mentioned therein. The bills of lading are 
void as between B and the pretended consignor. 


CHAPTER XT. 

Of Paktnbeship. 

239. “Partnership” is the relation which subsists “Partnw- 
between persons who have agreed to combine their property, **“1* 
labour, or skdl in. some business, and lo share the profits 
thereof between them. 

Persons who have entered into partnership with one “Urm” 
another are called collectively a “ firm.’ d^ned. 

TUitstriions. 

(a) A and B buy 100 bales of cotton, which they agree to sell for 
their joint account : A and B are partners in respect of such cotton. * 

(h) A and B buy 100 bales of cotton, agreeing to share it between 
them. A and B are not partners. 

(c) A agrees with B, a goldsmith, to buy and furnish gold to B to 
be worked up by him sold, and that they shall share in the resulting profit 
or loss. A and B are partners. 

(d) A and B agree to work together as carpenters, but that A shall 
receive all profits and shall pay wages to B. A and B aie not partners. 

(e) A and B are joint owners of a ship. This circumstance does 
not make them partners. 
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Sections 240 — 247 . 


^ engaged or about to engage 

a^Mring^ r in any trade or undertaking, upon a contract witb suck 
person that the lender shall receive interest at a ra+e varying 
proats. with the profits, or that he shall receive a shar( cf the profits, 
does not, cf itself, constitute the lender a partner, or render 
him re^onsible as such. 

^Sm 3 «*** absence of any contract to the contrary, 

by retiring property left by a retiring partner, or tLe representative 
” of a deceased partner, to be used in the business is to be 
partners Considered a loan within the meaning of the last preceding 
Igffesenta- gection. 


Servant or ^ 242. No contract for the remuneration of a servant 

’ or agent of any person, sngaged in any trade or undertaking, 
by by a share of the profits of such trade or undertaking, shall, 

a'^nM. of itself, render such servant or agent responsible as a partner 
therein, nor give him tho rights of a partner. 

Widow or 243. No person, being a widow or child of a deceased 
partner of a trader, and receiving, by way of annually, a 
partoer proportion of the profit made by such trader in his business, 
^m^ont sliallj reason only of such receipt, be deemed to be a 
of prosts not partner of such trader, or be subject to any liabilities incurred 

a partner. jjy 

re- 244. No person receiving, by way of annuity or other- 
^riwn of wise, a portion of the profits of any business, in consider- 
fOT^e of ®tion of the sale by him of the good-will of such business, 
goodwill shall, by reasons only of such receipt, be deemed to be a 
not a partner, partner of the person carrying on such business, or be subject 
to his liabilities. 


^of^i^ii ^ p<Jrson who has, by words spoken or written, 

leading or by his conduct, led another to believe that he is a partner 
believe Mm in a particolar firm, is responsible to him as a partner in 

a partner. SUch. firm. 


^ra*pe^ , consenting to allow himself to be re- 

mitting Mm- presenj^d as a partner is liable, as such, to third persons who, 
^r^n^ on the faith thereof, give credit to the partnership. 


as a partner. 
Minor 
partner not 

liable, but 
bis share is . 


247. A person who is under the age of majority ac- 
cording to the law to which he is subject may be admitted 
to the benefits of partnership, but cannot be made perso- 
nally liable to any obligation of the firm ; but the share of 
such minor in the property of the firm is Uableforthe obliga- 
tions of the firm. 
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SectioTis 248 — ^251. 

248. ‘A person, who has be^n admitted to the benefits 

of partnership under the age of majority becomes, on attain- Srt^’on 
in^ that age, liable for all obligations mcurred by the partner- 
ship since he was so admitted, unless he ^’ves public notice, 
within a reasonable time, of his repudiation of the partner- 
ship. 

249. Every partner is liable for all debts and obli- Partoer’g 
gatioM incurred while' he is a partner in the usual course of of 
business by or on behalf of the partnership ; but a person partneiship. 
who is admitted as a partner into an existing firm does not 
thereby become liable to the creditors of such firm for any 

thing done before he became a partner. 

250. Every partner is liable to make compensatiort 

to third persons in respect of loss or damage arising from tuw 

the neglect or fraud of any partner in the management of 

the business of the firm. oo-^tow. 

251. Each partner who does any act necessary for, 
or usually done in, carrying on the busineos of such a partner- 

ship as that of which he is a member, binds his co-partners oo-p®**™**- 
to the same extenc as if he were their agent duly appointed 
for that purpose. 

Exception.— li it has been agreed between the partners 
that any rest notion shall be placed upon the power of any 
one of them, no act done in contravention of such agreement 
shall bind the firm with respect to pCTSons having notice 
of such agreement. 

lUustfaiions* 

(а) A and B trade in partnership, A residing in England, and B 
in India. A draws a bill of exchange in the name of the firm. B has no 
notice of the bill, nor is he at all interested in the transaction. The firm 
is liable on the bill, provided the holder did not know of the circumstances 
under which the bill was drawn. 

(б) A, being one of a firm of solicitors and attorneys, draws a bill of 
exchange in the name ol the finn without authority. The other partners 
are not liable on the bill. 

(<?) A and B carry on business in partnership as bankers. A s\im 
of money is received by A on behalf of the firm. A does not mform B of 
such receipt, and afterwards A appropriates the money to his own use. 

The partnership is liable to make good the money. 

{(1) A and B are partners. A, with the intention of cheating B, 
oes to a shop and purchases articles on behalf of the firm, such as might 
be used in the or-linary course of the partnership business, and converts 
them to his own separate use, there being no collusion between him and 
the seller. The firm is liable for the price of the goods* 
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Annulment 
of contract 
defining, 
partners’ e 
rights and 
obligations. 


Rules deter- 
mining 
partner's 
mutnal 
relations, 
where no 
contract to 
utraiy. 


Sections 252-253- 

252. Wtere partners have by contract regulating and 
defined, as between themselves, their rights and obligations, 
such contract can be annulled or altered oidy by consent 
of all of them, which consent must either be expressed, or 
be implied from a uniform course of dealing. 

nimtr&tion. 

A, B and 0, intending to enter into partnership, executed written 
articles of agreement, by which it is stipulated that the net profits arising 
from the partnership business shall he equally divided between them. 
Afterwards they carry on the partnership business for many years, A 
receiving one-half of the nett profits and the other half being divided 
equally between B and C. AU parties know of and acquiesce in this 
arrangement. This course of dealing supersedes the provision in the 
articles as to the division of profits. 

253. In the absence cf any contract to the contrary, 
the relations of partners tc each other are determined by 
the following rules 

(1) all partners are joint owners of all property ori- 
ginally brought into the partnership stock, or bought with 
money belonging to the partnership, or acquired for purposes 
of the partner^ip business. All such property is called 
partnership property. The share cf each partner in the 
partnership property is the value of his original contribution, 
increased or diminished by his share of profit or loss : 

(2) all partners are entitled to Jiare equally in the 
profits of the partnership business, and must contribute 
equally towards the losses sustained by the partnership : 

(3) each partner has a right to take part in the manage- 
ment of the partnership business : 

(4) each partner is bound to attend diligently to 
the business of the partnership, and is not entitled to any 
remuneration for acting in such business : 

(5) when differences arise as to ordinary matters 
connected with the partnership business, the decision shall 
be according to th<- opinion of the majority of the partners ; 
but no change in the nature of the busiuess of the partnership 
can be made, except with the consent of all the partners : 

(6) no person can introduce a new partner into a 
firm without the consent of all the partners : 

(7) if, from any cause whatsoever, any member of a 
partnership ceases to be so, the partnership is dissolved as 
between aU the other members : 

(8) unless partnership has been entered into for a 
fixed term, any partner may retire from it at any time : 
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Sections 264—268. 

(9) . where a partnership has been enterefl inw for a 
fixed term, no partner can, drring ■»uch term, retire, except 
with the consent of all the partners, nor can he be expelled* 
by his partners for any cause whatever, except by order of 
Court : 

(10) partnerships, whether entered into for a fixed 
term or not, are dissolved by the death of any partner. 

254. At the suit of a partner the Court may disoolve 
the partnership in the following canes 

(1) when a partner becomes cf unsound mind : 

(2) when a partner, other than the partner nuing, 
has been adjudicated an insolvent under any law relating 
to insolvent debtors : 

(3) when a partner, other than the partner suing* 
has done any act by which the whole interest of such partner 
is legally transferred to a third person : 

(4) when any partner becomes incapable of per for* 
ming his part of the partnership contract : 

(6) when a partner, other than tlio partner suing, 
is guilty of gross misconduct in the afiairs of the partnerc'hip 
or towards his partners : 

(6) when the buf'inejf’ of the partnership can only 
be carried on at a loss. 

255. A partnership is in all cases di>isolevd by it» 
business being prohibited by law. 

256. Jf a partnership entered into for a fixed term be 
continued after such term has expired, the lights cud obli- 
gations of the partners will, in the ab=»ence of any agreement 
to the contrary, remain the same as they were at the expi- 
ration of the term, so far as such rights and obligations can 
be applied to a partnership dissolvable at the will of any 
partner: 

257. Partners are bound to carry on the buiine^s o^ 
the partnership for the greatest common advantage, to»be 
just and faithful to each other, and to render trus’aeccunti 
and full information of all things affecting the partnerohip 
to any partner or his legal representatives. 

258. A partner must account to the firm for any be nefit 
derived from a transaction affecting the partnersliip. 

lUustniions. 

(a) A, B and C are partners in trade, C, without the knowledge of 
A and B, obtains for his own sole benefit a lease of the house in which the 


When Cou 
may tlissol 
partnershij 


Dhsolutio] 
of partner- 
ship by 
probibitioi 
of businesi 
an' 

obh<;ationi 
of partner 
in partner 
ship conti 
ued after < 
piry of ter 
for which 
was enter 
into. 

General 
duties of 
partners. 


Aceount i 
firm of be 
fit derive< 
from tran 
action afi 
ing partn 
ship 
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Sedions 269— 266. 


Obligations, 
to firm, of 
partner 
carrying on 
competing 
business. 

Revocation 
of continuing 
guarantee by 
change in 
firm. 


Kon-liability 
of deceased 
partner’s 
estate for 

subsequent 
- 


partnership business is carried on. A and B are entitled to** participate 
if they please, in the benefit of the lease. 

► (6) A, B and C carry on business together in partnership as merch- 

chants trading between Bombay and London. D, a merchant in London, 
to whom they make their consignments, secretly allows 0 a sliare of the 
commission which he receives upon such consignments, in considertaion 
of C’s using his influence to obtain the consignments for him. Cis 
liable to account to the firm for the money so received by him. 

259. If a partner, without the knowledge and coiu^ent 
of the other partners, carries on any business competing or 
interfering with that of the firm, he must account to the 
firm for all profits made in such business, and must make 
compensation to the firm for any loss occaiioned thireby. 

260. A continuing guarantee, given either to a firm 
•or to a third person, in respeoi of the transactions of a firm, 

is, in the absence cf agreement to tbe contrary, revoked 
as to future tranractions by any change in the constitution 
of the firm to which, or in respect of the transactions of 
which, such guarantee was given. 

261. The estate of a partner who has died is not, in 
the absence of an express agreement, liable in respect of 
any obligation incurred by the firm after his death. 


Payment! of 262. Where there are joint debts* due from the partner- 

Separate debts due from any partner, the 
sepaMte ' ” partnership property must be applied in the first instance 
debts. jji payment of the debts of the firm, and, if there is any 
surplus, then the share of each partner must be applied in 
payment of his separate debts or paid to bim. The separate 
property of any partner must be applied first in the payment 
of his separate debts, and the surplus (if any) in the payment 
of the debts of the firm. 


S^artner? 263. After a dissolution of partnership, the rights and 
rights and obligations of the partners continue in all things necessary 
“^HgattoM u for winding-up the business of the partnership. 

tion. 


Notice of * 264^ Persons dealing with a firm wUl not be affected 
dissolution, ^ diggolution of wLich no public notice has been given, 
unless they themselves had notice of si».ch disEolution. 

Winding up [a] 265. Where a partner is entitled to claim a disso- 
^s<Siation”or lutiou of partner iliip, or where a partnerslup has terminated, 
aftortormina- the Court may, in the absence of a contract to the contrary, 
wind up the busines'* of the partnership, provide for the 


[a] This section was substituted for the original. S. 266 by Regulation VI of 1892, 
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Section 266. 

payment of its debts and distribute tbe surplus according 
to the shares of the partners re.»pectively. 

. ®^^raordinary partnerships, such as partnerships limited Uabi- 

with linuted Uabilily, incorporated partnerships and joint- 
stock companies, shall be regulated by the law for the time poratipd 
being in force relating thereto. 

Stock compa- 
nies. 

SCHEDULE. 

ElTAOniEirrS 


Number and year of 
Statute 

Title 

• 

Extent of repeal 

Stat. 29 Car. 11, cap. 3 

An Act for prevention of Frauds and 
Perjuries. 

Sectional, 2, 3. 4 and 
17. 

Stat. 11 and 12 Viet., 
cap. 21. 

To consolidate and amend the law 
relating to insolvent debtors in 
India. 

Section 42. 

I 

Act Xni of 1840 .. 

An Act for the amendment of the 
law regarding factors, by extending 
to the territories of the Fast India 
Company, in cases governed by 
English law, the provisions of the 
Statute 4 Geo. IV, chap. 83, as al- 
tered and amended by the Statute 

6 Geo. IV, chap. 94. 

The whole. 

Act XIV of 1840 

An Act for rendering a written me- 
morandum necessary to the validity 
of certain promises and engage- 
ments, by extending to the terri- 
tories of the East India Company, 
in cases governed by English law, 
the provisions of the Statute 9 
Geo. IV, chap. 14. 

The whole. 

;k:;J:XXof 1844 .. 

An Act to amend the law relating to 
Advances bona fide made bo Agents 
interested with goods, by extending 
to the territories of the East India 
Company, in cases governed by 
EngUsh law, the provisions of the 
Statute 6 and 6 Victoria, c. 39, as 
altered by this Act. 

The whuxc. 

A 

Act XXI of 1848 .. 

An Act for » voiding^agers 

The whole. 

Act V of I860 

An Act to provide a summary proce- 
dure on bills ofjexchange, and to 
amend in certain respects the com- 
mercial law of British India. 

Sections 9 and 10. 

Act XV of 1866 .. 

An Act to amend the law of Partner- 
ship in India. 

The whole. 

Act VIII of 1867 .. 

An Act to amend the law relating to 
Horse racing in India. 

The uhole. 
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Notification by the Government of India, Foreign 
Department, Judicial No. 176, dated Fort William, the Slst 
December 1876. • 

The Governor-General in Council is pleased to direct 
that “ The Indian Christian Marriage Act, 1872,” vsith the 
exception of the portions thereof specified in the Schedule 
hereto annexed, shall, on and from the first day of January 
1876, be in force throughout the Territories of Mysore, so 
far as regards marriages between persons one of whom is 
a Native Christian subject of Mysore, and neither of whom 
is a Christian British subject. 

2. The expression “Local Government,” wherever 
it occurs in the said Act, shall be deemed to mean the Chie^ 
Commissioner of Mysore.*" 

Schedule. 

Section 1. 

Section 8. 

Section 9, the word,s “ or (so far as regards any Native 
State) the Governor-General in Council.” 

Sections 28 to 36, inclusive. 

Section 43. 

Sections 46 and 46, those expressions which refer to the 
Jurisdiction of a Judge of the High Court. 

Section 47. 

Section 48, the last three clauses and such expressions 
as relate to the jurisdiction of a Judge of the High Court. 

Sections 54 to 66, inclusive. 

Section 84. 

Section 86. 


♦ TIus IS virtually superseded by Notification of the Government of Mysore 
No 153, dated the 2nd Septembeer 1881, according to which the evpression “ Local 
Government ” is to denote “ The Gov eynment of His Highness the *Maharaia of 
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PART I. 

Tot Pbesons by whom Mabriaobs may be solemnized, 
i. Marriages to be solemnized according to Act. 
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6. Grant and revocation of licenses to solemnize marriages. 
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10. Time for solemnizing marriage. 
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11, Place for solemnizing marriage. 

Fee for special license. 


PART III. 

Mabbiages solemnized by Ministers of Religion licensed under 

THIS ACT, 

3 2. Noti ce of intended marriage. 

13. Publication of such notice. 

Return or transfer of notice. 

14. Notice of intended marriage in private dwelling. 

15. Sending copy of notice to Marriage Registrar when one party 
is a minor. 

16. Procedure on receipt of notice. % 

17. Issue of certificate of notice given and declaration madt. 

Proviso. 

18. Declaration before issue of certificate. 

19. Consent of father, or guardian, or mother. 

20. Power to prohibit by notice issue of certificate. 

21 . Procedure on receipt of notice. ^ 

22. Issue of certificate in case of minority. 

23. Issue of certificate to Native Christians, 
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Sections. 

24. ForiD of certificate. 

25. Solemnization of marriage. 

26. Certificate void if marriage not solemnized within two months. 

' PAET IV. 

Ebgistration of Marriaoes solemnized by Ministers of Religion. 

27. Marriage when to be registered. 

28. to 36 

37. Registration of marriages between Native Christians imder Part 
I or III. 

Custody and disposal of register-book. 

PART V. 

Marriages solemnized by, or in the presence of, a Marries 

Registrar. 

• 3S. Notice of intended marriage before Marriage Registrar. 

39. Publication of notice. 

40. Notice to be filed and copy entered in marriage notice book. 

41 . Certificate of notice given and oath made. 

Proviso. 

42. Oath before issue of certificate. 

43. [Omitted,] 

44. Consent of father or guardian. 

Protest against i«sue of certificate. 

Effect of protest. 

45. Petition where person whose consent is necessary is insane, or 

unjustly withholds consent. 

Procedure on petition. 

46. Petition when Marriage Registrar refuses certificate. 

Procedure on petition. 

47. [Omitted,] 

49, Petition when Re^strar doubts authority of person forbidding 
Procedure on petition 

40. Liability for frivolous protest against issue of certificate. 

50. Form of certificate. 

51 Solemnization of marriage after issue of certificate. 

52. When marriage not had within two months after notice, new 

notice required. 

53. Marriage Registrar may ask for particulars to be registered, 

54. to 56 [Omitted,] 

57. Registrars to ascertain that notice and certificate are understood 
^ by Native Christians. , 

58. Native Christians to be made to understand declarations. 

59 Registration of marriages between Native Christians. 

PART VI. 

Marriage of Native Christians. 

60. On what conditions marriages of Native Christians may be 

certified. 

61. Grant of certificate. 
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Sections. 

62. Keeping of register-book and deposit of extracts therefrom with 

Registrar General. 

63. Searches in register-book and copies of entries. 

64 Books in which marriages of Native Christians under Part I or * 
Part III are legi^tcred. 
or Part III are registered, 

66. Part VI not to apply to Roman Catholics. 

Saving of certain marriages. 

PART VII. 

Penalties. 

66. False oath, decla^ration, notice, or certificate for procuring,, 

marriage. 

67. Forbidding, by false personation, issue of certificate by Marriage 

Registrar. ^ 

68. Solemnizing marriage without due authority. 

69. Solemnizing marriage out of proper time, or without witnesses. 
Saving of marriages solemnized under special license. 

70. Solemnizing, without notice or within fourteen days after notice, 

marriage with minor. 

71. Issuing certificate, or marrying without publication of notice. 
Marrying after expiry of notice. 

Solemnizing marriage with minor within fourteen days without 
authority of Court, or without sending copy of notice. 

Issuing certificate against authorized prohibition. 

72. Issuing certificate after expiry of notice, or in case of minor, 

within fourteen days after notice, or against authorized pro* 
hibition. 

73. Persons authorized to solemnize marriage (other than Clergy of 

Churches of England, Scotland or Rome) — tissuing certificate 
or marring without publishing notice, or after expiry of 
certificate ; 

issuing ceHificate for, or solemnizing, marriage with minor, 
within fourteen days after notice ; 

Issuing certificate authorizedly forbidden ; 

Solemnizing marriage authorizedly forbidden. 

74. Unlicensed person granting certificate pretending to be lirer.'t .* 

76. Destroying or faUifyiug register-books. 

76. Limitation of prosecutions under Act. 

PART VIIL 

Miscellaneous. • 

77 . What matters need not be proved in respect of marriage in 

accordance with Act, 

78. Corrections of errors. 

79. Seaiohes and copies of entries. 

80. Ceiijified copy of entry in marriage register, etc., to be evidence. 
jSl. Sending certificates of certain marriages to Secretary of State for 

India. 
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Sbchoks. 

82. Local GoTenuDent to prescribe fees. 

83. Power to make roles. * 

84. [Omitted.] 

85. Power to declare who shall be District Judge. 

86. [Omitted.] 

87. Saving of Consular maniages. 

88. Ifon-validation of marriages within prohibited degrees. 
SCHEDULE I. — ^Notiob os' Mabriaqe. 

SCHEDULE II. — CBRTmoATE of Erobot of Noticb, 
SCHEDULE IIL— [Omitted.] 

SCHEDULE IV.— [Omitted.] 

SCHEDULE V. — ^Enactments refbaled. 
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Sections 1 — 3. 

ACT No. XV OP 1872. 

(Received the assent of the Govebnor-Geneead , 
ON THE 18th July 1872.) 


zation in India of the nmriages of Christians. 


Whereas it is expedient to consolidate and amend the Preamble, 
law relating to the solemnization in India of the marriages 
of persons professing the Christian religion: it is hereby 
enacted as follows 


Preliminary. 

1. [Short tiM and extem.} Omitted as directed hj Noti^ 
fication No. 176 J., daied the 31s^ December 1876. 

2. The enactmentsspecified in tbe fifth schedule hereto Enacimenta 
annexed are repealed, but not so as to invalidate any marriage 
confirmed by, or solemnized under, any such enactment. 

And all appointments made, licences granted, consents 
given, certifies^ issued, and other things duly done under 
any such enactment shall be deemed to be respectively 
made, granted, given, usued and done under this Act, 

For clause XXIV of section 19 of the Court-fees Act, 

1870, the following shall be substituted 

“ XXIV, Petitions under the Indian Christian Marriage 
Act, 1872, sections 46 and 48.” 

3. In this Act, unless there is something repugnant interp]«to. 

in the subject or context,— tion-5am!«, 

“ Church of England ” and “ Anglican ” mean and 
apply to the Church of England as by law established ; 

Church of Scotland ” means the Church of Scotland 
as by law established. 

Church of Rome ” and “ Roman Catholic ” mean 
and apply to the Church which regards the Pope of j^me 
as its spiritual head ; • 

“Church” includes any chapel or other • building 
generally used for public Christian worship ; 

“ Minor ” means a person who has not completed the 
age of twenty-one years, and who is not a widower or a 
widow ; ... 

“Native State ” means the terntones of any Native 
Prince or State in alliance with Her Majesty ; 


22 
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Sections 4—7. 

The expression. “ Christians ” naeans persons professing 
the Christian religion ; 

• And the expression “ Native Christians ” includes the 
Christian descendants of Natives of India converted to Chris- 
tianity, as well as such converts. 


PAET I. 

The Persons by whom hlABRiAGES may be solemnized. 

4. Every marriage between persons, one or both of 
whom is a Christian or Christians, shall be solenonized in 
accord ancd with the provisions of the next following section ; 
and any such marriage solemnized otherwise than in accor- 
dance with such provisions shall be void. 

5. Marriages may be solmenized in India— 

(1) by any person who has received episcopal ordina- 
tion, provided that the marriage be solemnized according 
to the rules, rites, ceremonies and customs of the Church 
of which he is a Minister ; 

(2) by any Clergyman of the Church of Scotland, 
provided that such marriage bo solemnized according to 
the rules, rites, ceremonies and customs of the Church of 
Scotland ; 

(3) by any Minister of Eeligion licensed under this 
Act to solemnize maniages ; 

(4) by, or in the presence of, a Marriage Eegistrar 
appointed under this Act ; 

(6) by any person licensed under this Act to grant 
certificates of marriage between Native Christians. 

6. The Local Government may grant licenses to Mim'- 
sters of Eeligion to solemnize marriages within the territories 
under its administration, and may revoke such licenses. 

7. The Local Government may appoint one or more 
Christians, either by name or as holding any office for the 
time being, to be the Marriage Eegistrar or Marriage Eegis- 
trars for any district subject to its administration. 

Whore there are more Marriage Eegistrars than one in 
any district, the Local Government shall appoint one of 
them to be the Senior Marriage Eegistrar, 
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Sectiom 8—11. 

Wheji there is only one Marriage Registrar in a distriot, Mad'itrate 
and such Registrar is absent from such district, or ill, or 
when his office is temporarily vacant, the Magistrate of the ^trar. 
District shall act as,, and be, Marriage Registrar thereof 
during such absence, illness or temporary vacancy. 

. 8. [Mamage Registrars in Ngtioe States.] Omitted as 
directed by Nonficatim No. 176 j., dated the Zlst Deesmber 
1875. 


9. The Local Government [a] may grant a license to Licensing of 
any Christian, either by name or as holding any office for 
the time being, authorizing him to grant certificates of mar- ^tcs of mar- 
riage between Native Christians. ■ 

Any such license may be revoked by the authority by 
which it was granted, and every such grant or revocation 
shall be notified in the official Gazette. 


PART IL 

Time and place at which Marriages may be 

SOLEMNIZED. 

10. Every marriage under this Act shall be solem- Time for 
nized between the hours of six in the morning and seven solemnizing 
m the evenmg : 

Provided that nothing in this section shall apply to 

(1) a Clergyman of the Chitrch of England solenm- Exoopaons. 
niwT.g a marriage under a special license permitting him 

to do so at any hour other than between six in the morning 
and seven in the evening, under the hand and seal of the 
AnglicanBishop of the Diocese or his Commissary, or 

(2) a Clergyman of the Church of Rome solemnizing 

a marriage between the hours of seven in the evening and ^ 
six in the morning, when he has received a general or special 
license in that behalf from the Roman Catholic Bishop of 
the Diocese or Vicariate in which such marriage is so solem- 
niztd, or from such person as the same Bishop has authorized 
to grant such license. 

11, No Clergyman of the Church of England shall Place for 
solemnize a marriage in any place other than a church, 

unless there is no church within five miles’ distance by 
the shortest road from such place, or 

[a] Certaiti words in Section 9 have been omitted as directed by Notitioatioa 
No. 176 J., dated the 31st December 1873. 
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Sections 12-13. 

unless lie has received a special license authorizing him 
to do so under the hand and. seal cf the Anglican Bishop 
• of the Diocese or his Commissary. 

EMforspeot jor such Special license, the Registrar of the Diocese 
at license. ^^ y charge such additional fee as the said Bishop from 
time to time authorizes. 


PART III. 

Marriages solemnized by MIinistbrs oe Religion 

• LICENSED UNDER THIS ACT. 

Notice of in. 12. Whenever a marriage is intended to be solemnized 
mar. ^ j^ipster of Religion licensed to solemnize marriages 
under this Act, 

one of the persons intending marriage shall give notice 
in writing, according to the form contained in the first 
sch^ulehtreto annexed, or to the like efieot, to the Minister 
of religion whom he or she desires to solemnize the marriage, 
and shaU state therein— 

(a) the name and surname, and the profession or 
condition, of each of the persons intending marriage, 

(b) the dwelling-place of each of them, 

(c) the time during which each has dwelt there, and 

{d) the church or private dwelling in which the mar- 
riage is to be solemnized : 

Provided that, if either of such persons has dwelt in 
the place mentioned in the notice during more than one 
month, it may be stated therein that he or she has dwelt 
there one month and upwards. 

PuMication 13. If the persons intending marriage desire it to be 
of such notice gQi^nmized in a partiucular church, and if the Minister of 
Religion to whom such notice has been delivered be entitled 
to offlcilkte therein, he shall cause the notice to be aflOixed 
in some con^icuofus part of such church. 

Return or But if he is nofc entitled to officiate as a Minister k such 

^transfer of chutch, he shall, at his opinion, either return the notice to 

-notice. person who delivered it to him, or deliver it to some 

other Minister entitled to officiate therein, who shall there- 
upon ca ise the notice to be affixed as aforesaid. 
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Sectwm 14 — 18 . 

14. If it be intended that the marriage shall be solem- Notiw of in- 
nized in a private dwelling, the Minister of Religion, on ^ in private 
receivirg the notice prescribed in section 12, shall forward»dwcihng, 

it to the Marriage Registrar of the District, who shall afiix 
the same to some conspicuous place in his own office. 

15. When one of the persons intending marriage is Send^ <>opy 
a minor, every Mmii^ter receiving such notice shall, unless MamageRe- 
within twenty-four hours after its receipt he returns the *^“^rt*** 
same under the provisions of secticn 13, send by the post or a miaor.^ 
otherwise a copy of such notice to the Marriage Registrar 

of the District, or, if there bo more than one Registrar of 
such district, to the Senior Marriage Registrar. 

16. The Marriage Registrar or Senior Marriage Regis- 
trar, as the case may be, on receiving any such notice, shalf notice 
affix it to some conspicuous place in his own office, 

and the latter shall further cause a copy of the said notice 
to be sent to each of the other Marriage Registrars in the 
same district, who shall likewise publish the same in the 
manner above directed. 

17. Any Minister of Religion consenting or intending 

to solemnize any such marriage as aforesaid, shall, on being ce givenand 
required so to do by or on behalf of the person by whom 
the notice was given, and upon one of the persons intending 
marriage making the declaration hereinafter required, issue 
under his hand a certificate of such notice having been given 
and of such declaration having been made ; 

Provided 

(1) that no such certificate shall be issued until the Proviso, 
expiration of four days after the date of the receipt of the 
notice by such Minister ; 

(2) that no lawful impediment be shown to his satis- 
faction why such certificate should not issue ; and 

(3) that the issue cf such certificate has not been 

forbidden, in manner hereafter mentioned, by any person 
authorized in that behalf : • 

18. The certificate mentioned in section 17 shall not 

be issued until one of the persons intending marriage has of oertiacato 
appeared personally before the Minister and made a solemn 
declaration 

(o) that he or she believes that there is not any im- 
pediment of kindred or affinity, or other lawful hindrance 
to the said marriage, 
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Sections 19—23. 

and when either or both of the parties is or are. a minor or 
minors, 

• (6) that the consent or consents required by law 
has or have been obtained thereto, or that there is no person 
resident in India having authority to give such consent, as 
the case -may be. 

Consent of 19. The father, if living, of any minor, or, if the father 

be dead, the guardian of the person of such minor, and, in 
mother. case there be no such guardian, then the mother of such 
minor, noAy give consent to the minor’s marriage, 

and such consent is hereby required for the same mar- 
riage, unless no person authorized to give such consent be 

• resident in India. 

Power to pro- 20. Every person whose consent to a marriage is 

MtaMwsueof under section 19 is hereby authorized to prohibit 

oSrafloate. the issuc of the certificate by any Minister, at any time before 
the issue of the same, by notice in writing to suoh Minister, 
subscribed by the person so authorized with his or her name 
and place of abode and position with respect to either of 
the persons intending marriage, by reason of which he or 
she is so authorized as aforesaid. 

^**ei*t*rf notice be received by such Minister, 

** he shall not issue his certificate and shall not solemnize the 
said marriage until he has exanained into the noatter of the 
said prohibition, and is satisfied that the person prohibiting 
the marriage has no lawful authority for such prohibition, 

or until the said notice is withdrawn by the person 
who gave it. 

isBue of oerti- 22. When either of the persons intending marriage 

of is a minor, and the Minister is not satisfied that the consent 

of the person whose consent to such marriage is required 
by section 19, has been obtained, such Minister shall not 
issue suoh certificate until the expiration of fourteen days 
after the receipt by him of the notice of marriage. 

Issue of oeru- 23/ When any Native Christian about to be married 
^ notice of mariiage to a Minister of Religion, or appHes 
tiwas. for a certificate from such Minister under section 17, such 
Minister shall, before issuing the certificate, ascertain 
whether such Native Christian is cognizant of the purport 
and effect of the said notice or certificate, as the case may be, 
and, if not, shall translate or cause to be translated the 
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Sections 24—37. 

notice or. certificate to such Native Christian into some 
language which he understands. 

24. The certificate to be issued by such Minister shalF rormoffertj- 
be in the form contained in the second schedule hereto 
annexed, or to the like efiect. 

25. After the issue of the certificate by the Ministre, Soif-mniyatka 
marriage may be solemnized between the persons theiine ‘ 
described according to such form or cen mony as the Minister 

thinks fit to adopt : 

Provided that the marriage be solemnized in the pre- 
sence of at least two witnesses besides the Minister. 

26. Whenever a marriage is not solemnized within 

two months after the date of the certificate issued by such age not so- 
Minister as aforesaid, such certificate and all proceedings 
(if any) thereon shall be void, ^ ^ 

and no person shall proceed to solenonize the said max riage 
until new notice has been given and a certificate thereof 
issued in manner aforesaid. 

PAKT IV. 

Eegistration oe Marriages solemnized by Ministers 
OF Religion. 

27. All marriages hereafter solemnized in India between iramagM 
persons one or both of whom professes or profess the ('hristian '"’•jpn to ho 
religion, except marriages solemnized under Part V or Pait 

VI of tliis Act, shall be registered in manner herein after 
prescribed. 

28 to 36. [Registration of Marriages of persons not h&iiig 
Native Christians.] Omitted as directed by Notification 
No. 176 J., dated the 31st December 1875. 

37. When any marriage between Native Chiistians is Registration 
solemnized under Part I or Part III of this Act, the person ^t®"^****^ 
solemnizing the same shall fa] register the marriage in a NUurchm 
separate register-book, and shall keep it safely until it is j"“rTir 
filled, or, if he leave the district in which he solemnized the Cu&iodv and 
naarriage before the said book is filled, shall make over the 
same to the person succeeding to his duties in the said '' 
district. 

[a] The words “ instead of proceeding in the manner pio\ ided by sections 2S to 
36 both inclusive,” have been omitted, as a consequence of the omission of s ctione 
28 to 86, supra. 
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Sections 38—40. 

Wlioever has the control of the book at thei,time when 
it is filled shall send it to the Marriage Eegistrar of the 
district, or, if there be more Marriage Registrars than one, 
to the Senior Marriage Registrar, who shall send it to the 
Secretary to the Local Government to be kept by him with 
the records of his of&ce. 


PART V. 

Marriages solemnized by, or in the presence op, 

A Marriage Registrar. 

38. When a marriage is intended to be solemnized by, 
or in the presence of, a Marriage Registrar, one of the parties 
to such marriage shall give notice in writing, in the form 
contained in the first schedule hereto annexed, or to the like 
effect, CO any Marriage Registrar of the District within which 
the parties have dwelt ; 

or, if the parties dwell in different districts, shall give 
the like notice to a Marriage Registrar of each district, 

and shall state therein the name and surname, and the 
profession or condition, of each of the parties intending 
m''jrriago, the dwelling-place of each of them, the time during 
which each has dwelt therein, and the place at which the 
marriage is to be solemnized : 

Provided that, if either party has dwelt in the place 
stated in the notice for more than one month, it may be 
stated therein that he or she has dwelt there one month and 
upwards. 

39. Every Marriage Registrar shall, on receiving any 
such notice, cause a copy thereof to be affixed in some con- 
spicuous place in his owo office. 

When one of the parties intending marriage is a minor, 
every Marriage Registrar shall, within twenty-four hours 
a£ter the receipt by him of the notice of such marriage, send, 
by post*or otherwise, a copy of such notice to each of the 
other Marriage Registrars (if any) in the same district, who 
shall likewise affix the copy in some conspicuous place in 
his own office. 

40. The Marriage Registrar shall file all such notices 
and keep them with the records of his office. 
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Sections 41—43. 

and shall also forthwith enter a true copy of all such 
notices in a book to be furnished to him for that purpose 
by the Local Government, and to be called the “ Marriage • 

Notice Book ” ; 

and the Marriage Notice Book shall be open at all reason- 
able times, without fee, to all persons desirous of inspecting 
the same. 

41. If the party by whom the notice was given requests CeiUfipate of 
the Marriage Registrar to issue the certificate next herein- 

after mentioned, and if one of the parties intending marriage made, 
has made oath as hereinafter required, the Marriage Regis- 
trar shall issue under his hand a certificate of such notice 
having been given and of such oath having been made : 

Provided— 

that no lawful impediment be shown to his satisfaction Proviso, 
why such certificate should not issue ; 

that the issue of such certificate has not been forbidden, 
in manner hereinafter mentioned, by any person authorizecl 
in that behalf by this Act ; 

that four days after the receipt of the notice have 
eaq>ired, and further, 

that where, by such oath, it appears that one of the 
parties intending marriage is a minor fourteen days after 
the entry of such notice have expired. 

42. The certificate mentioned in section 41 shall not Oath befoie 
be issued by any Marriage Registrar, until one of the parties 
intending marriage appears personally before such Marriage 
Registrar, and makes oath- 

la) that he or she believes that there is not any impedi- 
ment of kindred or affinity, or other lawful hinderance, to 
the said marriage, and 

(6) that both the parties have, or (where they have 
dwelt in the districts of different Marriage Registrars) that 
the party making such oath has, had their, his or her usual 
place of abode within the district of such Marriage Registr&r, 
and, where either or each of the parties is a minor, 

(c) that the consent or consents to such marriage 
required by law has or have been obtained thereto, or that 
there is no person resident in India authorized to give such 
consent, as the case may be. 

43. {Petition to High Court to order certificate in less 
than fourteen days."] Omitted as directed hy Notification 
No. 176 j., dated the Zlst December 1875. 
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Sections 44—46. 

44. The provisions of section 19 apply ta every mst- 
riage under this Part, either of the parties to which is a 
minor ; 

and any person whose consent to such marriage would 
be required thereunder may enter a protest against the issue 
of the Marriage Registrar’s certificate, by writing, at any 
time before the issue of such certificate, the word “forbidden ’’ 
opposite to the entry of the notice of such intended marriage 
in the Marriage Notice Book, and by subscribing thereto 
his or her name and place of abode, and his or her position 
with respect to either of the parties, by reason of which 
he or she is so authorized. 

When such protest has been entered, no certificate shall 
issue until the Marriage Registrar has examined into the 
matter of the protest, and is satisfied that it ought not to 
obstruct the issue of the certificate for the said marriage, 
or until the protest be withdrawn by the person who entered 
it. 

45. If any person whose consent is necessary to any 
marriage under this Part is of unsound mind, 

or if any such person (other than the father) without 
just cause withholds his consent to the marriage, 

the parties intending marriage may apply by petition[o] 
to the District Judge : 

And the said [6] District Judge [c] may examine the 
allegations of the petition in a summary way : 

And, if upon examination such marriage appears proper, 
such [6] District Judge [c] shall declare the marriage to be 
a proper marriage. 

Such declaration shall be as effectual as if the person 
whose consent was needed had consented to the marriage ; 

and, if he has forbidden the issue of the Marriage Regis- 
trar’s certificate, such certificate shall be issued and the like 
proceedings may be had under this Part in relation to the 
naarriage as if the issue of such certificate had not been for- 
bidden. 

46. Whenever a Marriage Registrar refuses to issue 
a certificate under this Part, either of the parties intending 
marriage may apply by petition [d] to the District Judge. 

[a], [bl, [c], fd] Tho«je expressions in Sections 45 and 40 w'hich refer to the iuiis- 
diction of a J udsie of the fTi«h Court have been omitted as directed by Notification 
No. 170 J., dated the 3 ist December 1 873. 
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Sections 47—49. 


The said [6] District Judge [c] may examine the allega- 
tions of the petition in a summary way, and shall decide 
thereon. • 

The decision of such [c] District Judge shall be final, 
and the Marriage Ee^strar to whom the application for the 
issue of a certificate was originally made shall proceed in ac- 
cordance therewith. 


47. [Petition when Marriage Registrar in Native State 
refuses certificate.'] Omitted as directed by Notification No. 176 
J., dated the 3lsf December 1876. 

48. Whenever a Marriage Eegistrar, act-ing under the PotiUon 
provisions of section 44, is not satisfied that the person for- 
bidding the issue of the certificate is authorized by law so dgnbu 
to do, the said Marriage Eegistrar shall apply by petition [a] 

to the District Judge. forbidding. 

The said petition shall state all the circumstances of the Procedure on 
case, and pray for the order and direction of the Court con- petition, 
ceming the same, 

and the said [6] District Judge [c] shall examine into 
the allegations of the petition and the circumstances of the 


case ; 

and if, upon such examination, it appears that the 
person forbidding the issue of such certificate is not authorized 
bylaw sot o do, such [6] District Judge [c] shall declare that 
the person forbidding the issue of such certificate is not autho- 
rized as aforesaid, , , . , , . 

and thereupon such certificate shall be issued, and the 
like proceedings may be had in relation to such marriage 
as if the issuse had not been forbidden, (d) 

49. Every person entering a protest with the Marriage Li^bUity for 
Eegistrar, under this Part, against the issue of any certi- frivolous 
&cate, on grounds which such Marriage Eegistrar, under 
section 44, or [e] the District Judge, undcu sections 45 or i'^eoi 
46 declares to be frivolous and such as ought not to obstruct 
the issue of the certificate, shall be liable for the costs of all 
proceedings in relation thereto and for damages, to» be re- 
covered by suit by the person against whose marriage-such 
protest was entered. 


ra1 m rcl, Rl Such expressions in Section 18 as relate to the juiWiotion of a 
T J mA CaoTt and the last three clauses of the section, have been omitted 

in ciMequlIe of the omiss^n from previous Seotiops of all oppressions relatpig to 
the juris Wion of a Judge qf the Court. 
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Sections 60—53. 

50. The certificate to be issued by the Marriage Ee- 
gistrar under the provisions of section 41 shall be in the form 
contained in the second schedule to this Act annexed or to 
the like effect, 

and the Local Government shall furnish tc every Mar- 
riage Eegistrar a sufGicient number of forms of certificate. 

51. After the issue of the certificate of the Marriage 
Eegistrar, 

or, where notice is required to be given under this Act 
to the Marriage Eegistrars for different districts, after the 
issue of the certificates of the Marriage Eegistrars for such 
districts, 

marriage may, if there be no lawful impedinaent to the 
marriage of the parties described in such certificates, or 
certification, be solemnized between them, according to 
such form and ceremony as they think fit to adopt. 

But every such marriage shall be solemnized in the 
presence of some Marriage Eegistrar (to whom shall be 
delivered such certificate or certificates as aforesaid), and 
of two or more credible witnesses besides the Marriage Ee- 
gistrar. 

And in some part of the cermony each of the parties 
shall declare as follows, or to the like effect 

“ I do solemnly declare that I know not of any lawful 
impediment why I, A. B., may not be joined in matrimony 
to G. A” 

And each of the parties shall say to the other as follows, 
or to the like effect : — “ I call upon these persons here present 
to witness that, I A. B., do take thee, 0. D., to be my lawful 
wedded wife [or husband].” 

52. Whenever a marriage is not solemnized within two 
months after the copy of the notice has been entered by the 
Marriage Eegistrar, as required by section 40, the notice 
and the certificate, if any, issued thereupon, and all other 
proceed ings thereupon, shall be void ; 

and no person shall proceed to solemnize the marriage, 
nor shall any Marriage Eegistrar enter the same, until new 
notice has been given, and entry made, and certificate thereof 
given, at the time and in the manner aforesaid. 

53. A Marriage Eegistrar before whom any marriage 
is solemnized under this Part may ask of the persons to he 
married the several particulars required to be registere 
touching such marriage. 
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Sedwm 56—60. 

^ 54. {S^is^ation of marriages solemnized under Part F.j 
Omitted as directed by Notificcdion No. 176 J., dated the 31si 
December 1876. 

55. \pertificates to he sent mortthly to Registrar-General 
and Custody of Register-book.'] Omitted as directed by Noti- 
fication No. 176 J., dated the Zlst December 1876. 

56. [Officers to whom Registrars in Native States shaU 
send certificates.] Omitted as directed by Notification No. 176 
J ., dated the 3ls< December 1876. 

57. "Vniexi any Native Christian about to be married 
^ves a notice of marriage, or applies for a certificate from 
a Marriage Registrar, such Marriage Registrar shall 
ascertain whether the said Native Christian understands the 
English language, and, if he does not, the Marriage Registrar 
shall translate, or cause to be translated, such notice or 
certificate, or both of them, as the case may be, to such 
N ative Christian into a language which he understands ; 

or the Marriage Registrar shall otherwise ascertain 
whether the Native Christian is cognizant of the purport 
and effect of the said notice and certificate. 

58. When any Native Christian is married under the 
provisins of this Part, the person solemnizing the marriage 
shall ascertain whether such Native Christian understands 
the English language, and, if he does not, the person solem- 
nizing the marriage shall, at the time of the solemnization, 
or cause to be translated, to such Native Chritian into 
a language which he understands, the declarations made at 
such marriage in accordance with the provisions of this Act. 

59. The registration of marriages between Native 
Christians under to Part shall be made in confinuity with 
the rules laid down in section 37 (so far as they are applicable), 
and not otherwise. 


PAT VI. 

Marriage op Native Christians. , 

60. Every marriage between Native Christians apply- 
ing for a certificate shall, without the preHmnary notice 
reijuired under Part ITT, be certified under this Part, if the 
following conditions be fulfilled, and not otherwise 

(1) the age of the man intending to be married shall 
exceed sixteen years, and the age of the woman intending 
to be married shall exceed thirteen years : 


Begistrars to 
a<)certam 
that notice 
and certifi- 
cate are 
understood 
by Native 
Chnstians. 


Native Chris- 
tians to be 
made to un- 
derstand de- 
clarations. 


Begistration 
of Tnarriages 
between 
Native Chris- 
tians. 


On what con- 
ditions mar- 
riages of 
Native Chris- 
tans may be 
certified. 
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Sections 61—63. 

(2) neither of the persons intending to be married 
shall have a wife or husband still living : 

(3) in the presence of a person licensed under section 
9, and of at least two credible witnesses other than such 
person, each of the parties shall say to the other — 

“ I call upon these persons here present to witness 
that I, A. B., in the presence of Almighty God, and in the 
name of our Lord Jesus Christ, do take thee, G. D., to be 
my lawful wedded wife [or hushmA} ” or words to the like 
effect : 

Provided that no marriage shall be certified under this 
Part when either of the parties intending to be married 
has not completed his or W eighteenth year, unless such 
•consent as is mentioned in section 19 has been given to the 
intended marriage, or unless it appears that there is no person 
living authorized to give such consent. 

Grant of ocr- 61. When, in respect to any marriage solemnized 
aricate. under this Part, the conditions prescribed in section 60 
have been fulfilled, the person licensed as aforesaid, in whose 
presence the said declaration has been made, shall, on the 
application of either of the parties to such marriage, 
and ,on the payment of a fee of four armas, granc a certificate 
of the marriage. 

The certificate shall be signed by such licensed person, 
and shall be received in any suit touching the validity of 
such marriage as conclusive; proof of its having been per- 
formed. 

Rogister-book 62. A register-book of all marriages of which certi- 
to be kept, ficates are granted under section 61 shall be kept by the 

person granting such certificates in his own vernacular 
language. 

Such register-book shall be kept according to such form 
as the Local Government from time to time prescribes in 
this behalf, and true extracts therefrom duly authenticated, 
shall be deposited at such places as the Local Government 
directs. , 

Searches in 63. Every person licensed under this Act to grant 

anTco'ferrf certificates of marriage, and keeping a marriage-register- 
book under section 62, shall, at all reasonable times, allow 
search to be made in such book, and shall, on payment of 
the proper fee, give a copy, certified under his hand, of an 
entry therein. 
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Seelhm 64—68. 

64. I^he provisions of sections 62 and 63, as to tlio Books lo 

form of tte register-book, depositing extracts therefrom, *.*"'*** 
allowing searches thereof, and giving copies of the entries Stwve* 
therein, shall, mufatis muLawUn, apply to the books kept Chustians 
mder section 37. o?i^^ra 

are registerd 

65. This Part of this Act, except so much of sections Part vi not 
62 and 63 as are referred to in section 64, shall not apply to 
marriages between Roman Catholics. But nothing herein Cathohcs. 
contained shall iavalidate any marriage celebrated between certSn lai- 
Roman Catholics under the provisions of Part V of Act riago*. 

No. XXV of 1864, previous to the twenty-third day of 
February, 1866. 


PART VII. 


Penaltibs. 


66. Whoever for the purpose of procuring any mar- 
riage, intentionally makes any false oath or signs any false 
notice or certificate required by this Act, shaU be deemed 
guilty of the offence described in section 193 of the Indian 
Penal Code. 


False oalh» 
declaration, 
notico or 
reitificate 
foi pro(‘uring 
marriage. 


67. Whoever forbids the issue, by a Marriage Registrar, Forbidding 
of a certificate, by falsely representing himself to be a gonatiOT,^*^" 
person whose consent to the marriage is required by law, of o®*- 
knowing or believing such representation to be false, or not 

having reason to believe it to be true, shall be deemed guilty R<‘gMtiat, 
of the ofience described in section 205 of the Indian Penal 
Code. 

68. Whoever, not being authorized under this Act 
solemnize a marriage in the absence of a Marriage Registrar mtuout due 
of the district in which such marriage as solemnized, know- 

ingly solemnizes a marriage between persons one or both 
of whom is or are a Christian or Chrisiiians, shall be punisl^ed 
with imp risonment which may extend to ton years, or (in 
lieu of a sentence of imprisonment for seven years or upwards) 
with transportation for a berm of not less than seven years, 
and not exceeding ten years, 

or, if the offender be an European or American, with 
penal servitude according to the provisions of Act XXIV 
of 1866 (to suhstitvie penal servitude for the punishment oj 
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c* 


Sections 69 — 71. 

transportation in respect of European and American convicts 
and to amend the law relating to the removal of such convicts), 

and shall also be liable to fine. 

69. Whoever knowingly and wilfully solemizes a 
marriage between persons, one or both of whom is or are a 
Christian or Christians at any time other than between the 
hours cf six in the morning and seven in the evening, or in 
the absence of at least two credible witnesses other than the 
person solemnizing the marriage, shall be punished with 
imprisonment for a term which may e.xtend to three years, 
and shall also be liable to fine. 

This section does not apply to marriages solemnized 
imder special licenses granted by the Anglican Bishop of 
the Diocese or by his Comnrissarj^ not to marriages performed 
between the hours of seven in the evem’ng and six in the 
morniug by a Clergyman of the Church of Rome, when he 
has received the general or special license in that behalf 
mentioned in section 10. 

70. Any Minister of Religion licensed to solemnize 
marriages under this Act, who, without a notice in writing, 
or, when one of the parties to the marriage is a minor, and 
the required consent of the parents or guax-dians ro such 
marriage has not been obtained, within fourteen days after 
the recipt by him of notice of such marriage, knowinglv and 
wilfully solemnizes a marriage under Part ITT, shall be 
punished with imprisonment for a term which may extend 
to three years, and shall also be liable to fine. 

71. A Marriage Registrar under this Act, who commits 
any of the foPoxving offences 

(1) knowingly and xvilfully issues any certificate for 
marriage, or solemnizes any marriage, without publishing 
the notice of such marriage as directed by this Act ; 

(2) aliier the expiration of two months from the 

issue by him of a certificate in respect of any mairiage, 
aolemnizes such marriage ; ° 

•(3) solemnizes, without an order of a comjxetent 
Court authorizing him to do so, any marriage, when one of 
the parties is a minor, before the expiration of fourteen 
days after the receipt cf the notice of such marriage, or 
^\itilout seadiug, by the pest or otherwise, a copy of such 
notice to the Senior Mariiage Registrar of the District if 
there be more Marriage Registrars of the District than one, 
and if he himself be not the Senior Marriage Registrar ; 
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Sections 72 - 73 . 


(4) ^siies any certificate the issue of which has been issningoorti. 
prohibited, as in this Act provided, by any person axitliorized 
to prohibit the issue thereof, SSn. 

shall be punished with itnprisoTunenfc for a term whicli 
may extend to five years, and shall also be liable to fine. 

72. Any inarriage Registrar knowingly and wilfully issuii^ ocr«. 
issuing any certificate for marriage after the expiration of 
three months after the notice has been entered by him as notic^', or, in 
aforesaid, 

or knowingly and wilfully issuing, without the order 
of a competent Court authorizing him so to do, any certi- 
ficate for marriage, where one of the parties intending mar- authowd 
riage is a minor, before the expiration of fourteen days after 
the entry of such notice, or any certificate the issue of which * 
has been forbidden as aforesaid by any person authorizwl 
in this behalf, 

shall be deemed to have committed an ofience under 
section 166 of the Indian Penal Code. 


73. Whoever, beiug authoiized under this Act to 
solemnize a marriage, 

and not being a Clergyman of the Church of England 
solemn izin g a marriage after due publication of baims, or 
under a license from the Anglican Bishop of the Diocese or 
a Surrogate duly authorized in that behalf, 

or, not being a Clergyman of the Church of Scotland 
solemniziug a marriage according to the rules, rites, cere- 
monies and customs of that church, 

or, not being a Clergyman of the Church of Rome, 
solemnizing a marriage according to the rites, rules, ceremo- 
nies and customs of that church, 

knowingly and wilfully issues any certificate for marriage 
under this Act, or solemnizes any marriage between such 
persons as aforesaid, without publishing, or causuig to be 
afl&xed, the notice of such marriage as directed in Part III 
of this Act, or after the expiration of two months after tl\,e 
certificate has been issued by him ; , 

or loiowingly and Nvilfully issues any certificate for 
marriage, or solemnizes a marriage between such persons 
when one of tire persons intending marriage is a minor, 
before the expiration of fourteen days after the receipt of 
notice of such maniage, or without sending, by the post cr 
otherwise, a copy of such notice to the Marriage Registrar, 
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Sections 74 — 77. 

or, if there be more Marriage Registrars than ^ne, to the 
Senior Marriage Registrar of the District ; 

or Icnowingly and wilfully issues any certificate the issue 
of which has been forbidden, under this Act, by any person 
authorized to forbid the issue ; 

or knowingly and wilfully solemnizes any marriage for- 
bidden by any person authorized to forbid the same ; 

shall be punished with imprisonment for a term which 
may extend to four years, and shall also be liable to fine. 

74. Whoever, not being h'censed to grant a certificate 
of marriage under Part VI of this Act, grants such certificate 
intending thereby to make it appear that he is so licensed, 
shall be punished with imprisonment for a term which may 
extend to five years, and shall also be liable to fine. 

75. Whoever ,by himself or another, wilfuUy destroys 
or injures any register-book or the counterfoil certificates 
thereof, or any part thereof, or any authenticated extract 
therefrom, 

or falsely makes or counterfeits any part of such register- 
book or counterfoil certificates, 

or wilfully inserts any false entry in any’ such register, 
book or counterfoil certificate or authenticated extract, 
shall be punished with imprisonment for a term which 
may extend to seven years, and shall also be liable to fine. 

76. The prosecution lor every offence punishable 
under this Act shall be commenced within two years after 
the offence is committed. 


PART VIII. 

Miscellaneous. 

77. Whenever any marriage has been solemnized in 
accordance with the provisions of sections 4 and 6, it shall 
not be void merely on account of any irregularity in respect 
of any bl the following matters, namely : — 

(1) any statement made in regard to the dwelling 
of the persons married, or to the consent of any person whose 
consent to such marriage is required by law : 

(2) the notice of the marriage : 

(3) the certificaTO or translation thereof : 

(4) the time and place at which the marriage has beer 
solemnized : 
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Sections 78—81. J 

(6) tJie registration of the marriage. 

78. Every person charged with the duty of registering ^oueuion of 
any marriage, who discovers any error in the form or substance 
of any such entry, may, within one month next after 
the discovery of such error, in the presence of the persons 
married, or, in case of their death or absence, in the presence 
of two other credible witnesses, correct the error, by entry 
in the margin, without any alteration of the original entry, 
and shall sign the marginal entry, and add thereto the date 
of such correction, and such person shall make the like 
marginal entry in the certificate thereof. 

And every entry made under this section shall be, 
attested by the witnesses in whose presence it was made. , 

And, in case such certificate has been already sent to 
the Secretary to the Local Government, such person shall 
make and send in like manner a separate certificate of the 
original erroneous entry, and of the marginal correction 
therein made. 


79. Every person solemnizing a marriage under this Seatchesand 
Act, and hereby required to register the same, ** 

and every MarriageRegiatrar or Secretary to the Local 
Government having the custody for the time being of any 
r’egister of marriages, or of any certificate, or duplicate or 
copies of certificate, under this Act, 

shall, on payment of the proper fees, at all reasonable 
times, allow searches to be made in such register, or for such 
certificate, or duplicate or copies, and give a copy rmder 
his hand of any entry in the same. 


80. Every certified copy, purporting to be signed Cortifiedcopy 
by the person entrusted under this Act with the custody of 
any marriage-register or certificate, or duplicate, required gi»tcr.oto.,to 
to be ke;^t or delivered under this Act, of any entry 
of a marriage in such register, or of any such certificate or 
duplicate, shall be received as evidence of the marriage 
purporting to be so entered, or of the facts purporting to 
be so certified therein, without further proof of such Register 
or certificate or duplicate, or of any entry therein, respeot- 
tively, or of such copy. 


81. The Secretary to the Local Government and the 
officers appointed under section 6 6 sliall, at the end of every 
quarter in each year, select, from the certificates of marriages 
forwarded to them respectively during such quarter, the ” 

India, 
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Sections 82 — 87. 


certificates of the marriages of which the Governor General 
in Council may desire that evidence shall be transmitted to 
• England, 

and shall send the same certificates, signed by them 
respectively, to the Secretary to the Government of India 
in the Home Department, for the purpose of being forwarded 
to the Secretary of State for India and delivered to the 
Eegistrar General of Births, Deaths and Marriages : 

Provided that, in the case of the Governments of Madras 
and Bombay, the said certificates shall be forwarded by 
such Governments respectively directly to the Secretary 
of State for India. 


Local Oo\ - • 
jminenfc to 
iresciibefees. 


Power to 
make rules. 


82. Pees shall be chargeable under this Act for- 

receiving and publishing notice of marriages ; 

issuing certificates of marriages by Marriage Regis- 
trars, and registering marriages by the same ; 

entering protests against, or prohibitions of, the issue 
of marriage certificates by the said Registrars ; 

searching register-boolcs or certificates, or duplicates 
or copies thereof ; 

giving copies of entries in the same under Sections 63 
and 79, 

The Local Government shall fix the amount of such 
fees respectively, 

and may from time to time vary or remit them either 
generally or in special cases, as to it may seem fit. 

83. The Local Government may make rules in regard 
to the disposal of the fees mentioned in section 82, the supply 
of register-books, and the preparation and submission of 
returns of marriages solemnized under this Act. 

84. {Power to 'prescribe fees and rules for Native States.'] 
Omitted as directed by Notification No. 176 J., dated the 31si 
Deceinber 1876. 


dare* who Local Government may, be notification in 

shall the ofikoial Gazette, declare who shall, m any place to which 
triot Judge, j^ot applies, be deemed to be the District Judge, 

86 . {Power to delegate functions under this Act of 
Governor General in Goumil.] Omitted as directed by Noti- 
fication No. 176 J., dated the 31st December 1876. 

aSdar* ^ Act applies tn any marriage per- 

a^iagL formed by any Minister, Consul or Consular Agent between 
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Bedim 88 . 

subjects of the State whioli be represents and according to 
the laws of such State. 

88. Nothing in*' this Act shall be deemed to validate ^fon-^aBda. 
any marriage which the personal law applicable to either of 
the parties forbids him or her to enter into. prohibited 

dejp^cos. 

{Schedule I.— Notice of Mankuje.) 

SCHEDULE I. 

{See sections \2and 38.) 

Notice oe Marriage. , 

To a Minister [or Registrar] ol 

1 hereby give you notice that a niairiage is intended 
to be had , within three calendar months from th e date hereof, 
between me and the other party herein named and described 
(that is to say) : 


Names 

Condition 

Bank or profession 

^ 1 

Bwelling place 

1 Length of residence 

Chuich, chapel or 
District in which the 
place of worship in 
which themarriaueis 
to be solemnized 

District in which the 
other party resides,* 
when the parties 
dwell in dififerent 
districts. 





1 




1 

i 


3. 


eo 

1 


1 

I 


& 

s 

csT 

fmt 

w 

§ 

1 










i 




i 

I 

1 
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1§ 


C5 

Ci 


* 

1 

flS 

& 

^1 

• 

1 

i 



€ 


sg 

• 


■Witness my hand , this day of s&oenky-two. 


{Sd.) JAMES SMITH. 

[The italics in this schedule are to be filled up, as the 
case may be, and the blank division thereof is only to be 
filled up when one of the parties lives in another district.] 
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8ched/uh II.— Certificate of Recd'pt of Notice. 
SCHEDULE TI. 

{8ee sections 24 and 50.) 

Certificate of Eeoeipt of Notice. 

I, 

do liereby certify that, on the day of , notice 
was duly entered in my Marriage Notice Book of the marriage 
intended between Ihe parties therein named and described, 
delivered under the hand of 


one of the parties, (that is to say) : — 



and that the declaration required by section 17 [or 41] of 
the Indian Christian Marriage Act, 1872, has been duly made 
by the said {James Smith). 

Date of potiee entered ] The issue of this certificate 

has not been prohibited 
Date of certificate given V by any person authorized 

to forbid the issue 
thereof. 

day of seventy-two 

{Signed) 


Witness my hand, this 
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Scked/ule V .—Enactments repealed. 

Q^liis certificate will be void, unless the Marriage is 
solemnized on or before the dav of 

[The italics in the schedule are to be filled up, as the * 
case may be, and the blank division thereof is only to be 
filled up when one of the parties lives in another district.] 

SCHEDULE III. 

[j^om of Register of Marriages.] 

Omitted as a consequettce of the otnission of sections 28 and 31 . 

SCHEDULE IV. 

[Marriage Register Book.] 

Omitted, as a consequence of the omission of sections 32 awl 54. 

SCHEDULE V. 

{See section 2) 

Enactments repealed. 


Number and year 

Title 

Extent of repeal 

Statute 58 Geo, 3, cap. 
84. 

An Act to r(*move Doubts as"to 
the Validity of certain mariiages 
bad and solcnmizcd within the Bri- 
tish territories in India. 

The whole. 

Statute 14 and 15 
Vic., cap. 40. 

An Act for Marriages in India 

The whole. 

ActNo. Vof 1852 .. 

An Act for giving effect to the pro\ i- 
sions of an Act of Parliament,, 
papbcd in the 15th year of the reign 
of Her pinscnt Majesty, entitled 
“ An Act for Marriages in India.” 

So much as has not 
been repealed. 

Act No. V of 1805 . . 

The Indian ManUgo Act, 1865 

1 

The whole Act, excS])t 
nO far as^t relates to 
the Straits Settle- 
ments. 

Act No. XXII of 1800 

An Act to extend the Indian Mar- 
riage Act, 1805, to the Hyderabad 
Asbigned Districts and the canton- 
ments of iSeconderabad, Triniun- 
geiry and Aurangabad. 

^ The whole. 
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ACT No. V OE 1873. 

Notification by the Government of India, Foreign Depart- 
ment, Judicial, No. 118, dated Simla, the 22nd June 1873. 

His Excellency the Viceroy and Governor-General in 
Coimcil is pleased to apply the provisions of Act V of 1873* 
(The Government Savings Banks Act, 1873) to the Proviace 
of Mysore. 

V 




CONTENTS. 


Frisamble. 

PreUmina/ry» 

Sections. 

1. Short title. 

Local extent. 

Commencement. 

2. Eepeal of Act XXVI of 1865. 

3. Interpretation-clause. 

Deposits Idongvng to the Estates of Deceased Persons • 

4. Payment on death of depositor. 

5. Payment to be a discharge. 

Saving of right of executor. 

Saving of right of creditor. 

6. Security for due administration. 

7. Power to administer oath. 

Penalty for false statements. 

8. Deposit when excluded in computing court-foes. 

9. Act not to apply to deposits beloi^ng to estates of European 

soldiers or deserters. 

Deposits belonging to Minors, 

10. Payment of deposits to minor or guardian, 

1 1 . Legalization of like payments heretofore made. 

Deposits bdonging to Lunatics. 

12. Payment of deposits belonging to lunatics. 

Deposits made by Married Women. 

13. Payment of married women's deposits. 

Pules. 

14. Rules regulating certificates under section 8, and payments 
under section 10, 12, or 13. • 
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Sections 1 — ^5. 

. ACT No. V ON 1873. 

(Received the assent oe the Governor-General , 

ON THE 28th January 1873.) 

An Act to amend the law relating to Government Savings Banks. 

Whereas it is esjjedient to amend the law relating to Pr^amWe, 
the payment of deposits in Government vSavings Banks; 

It is hereby enacted as follows 

Preliminary. 

1. This Act may be called “ The Government Savings 
Banks Act, 1873 ” 

It extends to the whole of British India ; 

And it shall come into force on the passing thereof. * 

2. Act No. XXVT of 1 856 ( to faeilitate the payment 
of small deposits im Government Sanngs Banks to the repre- 
sentatives of deceased depositors) is herebv repealed. 

3. In this Act— 

“ Depositor ” means a person by whom, or on whose behalf, 
money has been heretofore, or shall be hereafter, deposited 
in a Government Savings Bank ; and “ deposit ” means 
money so deposited : 

‘‘Secretary” includes every person empowered to 
manage a Government Savings Bank : 

and “Minor” means a person who has not completed 
the age of eighteen years. 

Deposits belonging to the Estates of Deceased Persons. 

4. If a depositor dies, leaving in a Government Savings 
Bank a sum of money not exceeding one thousand rupees, 

and it probate of Ms will or letters of administration 
of Ms estate, or a certificate granted under Act No. XXVII 
ot 1860 {for facilitating the collection of debts on successions, 
and for the semrity of parties paging debts to the representatives 
of deceased persons), is not produced ^o the Secretary of 
such Bank within three months of the death cl the ^d 
depositor, * 

the Secretary of such Bank may pay the said sum of 
money to any person appearing to Mm to be entitled to 
receive it, or to adnainisier the estate of tlie deceased. 

5. Such payment shall be a full discharge from all 
further liability in respect of the money so paid : 


fihorfe title. 

Local evtent. 

Oommence- 

iiient 

Repeal of Act 
XXVJ of 
1855 . 

Interpreta- 
tion danse. 

“ Depositor ” 

“ Deposit.’* 

“Secrelwy.” 

“Minor.” 


Pa 3 mient on 
death of depo- 
sitor. 


Payment to 
be a discharge 



320* government savings banks. [act V 

Sections 6 — 8. 

Saving of Biitr nothing herein contained prechidos anv cxecsufcor 

or administrator, or other repivsontaUvo of fcJie deceased, 

• from recovering from the person receiving the same the 
amount remaining in his hands after deducting the amount 
of all debts or other demands lawfully paid or discharged 
by him in due course of administration. 

Saving of * And anv creditor or claimant against the estate of the 
^htofciedi- (deceased may recover his debt or okim out of the money 
paid under this Act, or the said Act No. XXVI, of 1866, 
to any person, and remaining in his hands unadministered, 
in the same manner and to the same extent as if the latter 
had obtained letters of administration of the estate of the 
deceased. 

^nri^for * Secretary of any such Bank may take such 

tration. securi^v a3 ii jiks necessary from any person to wnom 
he pays any money under section 4 for the due administration 
of th e money so paid , 

and he may assign the said security to any person in- 
terested in such administration. 

Power to ad- 7. For the putpose of ascei-taining the right of the 
minieteroath. person claiming to be entitled as aforesaid, the Secretary of 
any such Bank may take evidence on oath or affirmation 
according to the law for the time being relating to oaths 
and affirmations. 

foiM rtate”'^ Any person who, upon such oath or affirmation, makes 
* any statement which is false, and which he either knows 
or believes to be false or does not believe to be true, shall 
be deemed guilty of an offence under section 193 of the 
Indian Penal Code. 

Where the amount of the depo.sit belonging to the 
conoputins; estate of a deceased depositor does not exceed one thousand 
court- cep. riipees, such amount shall be excluded in computing the 
fee chargeable, underthe Court-fees Act, I870,onthe probate, 
or letters of administration, or certificate (if any) granted 
in respect ot his property : 

Provided that the person claiming such probate or letters 
or certificate shall exhibit to the Court authorized to grant 
the same a certificate of the amount of the deposit in any 
(rovemment Savings Bank belonging to the estate of the 
deceased. Such certificate shall be signed by the Secretary 
of cuch Bank, and the Court shall receive it as evidence 
of the said amount. 
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Sediom 9—13. 

9. ^ Nothing hereinbefore contained applies to money „ 

belonging to the estate of any European officer, non-com- 
missioned officer, or soldier dying in Her Majesty’s service 

in India, or of any European who, at the time of Ms death, 
was a deserter from the said service. dewrtet*. 

Deposits behngi/ng to Mimrs. 

10. Any deposit made by, or on behalf of, any minor, 

may be paid to Mm personally, if he made the deposit, or minor or 
to Ids guardian for his use, if the deposit was made by any 8n»nJi*«* 
person other than the minor, together with the interest 
accrued thereon. 

The receipt of any miuor or guardian for money paid • 
to him under this section shall be a sufficient discharge 
therefor. 

11. All pa 3 anents of deposits heretofore made to Legalization 
minors or thdr guardians by any Secretary of a Government 
Savings Bank shall be deemed to have been made in ac- tofoTemade. 
cordance with law. 

Deposits bdonging to Inmatics. 

12. If any depositor becomes insane or otherwise in- be.* 

capable of managing Ms affairs, loi^iae to 

and if such insanity or incapacity is proved to the satis- 
faction of the Secretary of the Bank in wMch his deposit 
may be, 

such Secretary, may from time to time, make payments 
out of the deposit bo any proper person. 

and the receipt of such person, for money paid under 
this section, shall be a sufficient discharge iherefor. 

Where a Committee or Manager of the depositor’s estate 
has been duly appointed, nothing in tMs section authorizes 
payments to any person other than such Committee or 
Manager. . 

D&posits moAe by Married Tf omen. * 

13. Any deposit made by or on behalf of a married Payinwito* 
woman, or by or on behalf of a woman who afterwanis 
marries, may be paid to her, whether or not the Indian sit*. 
Succession Act, 1866, section 4 applies to her marriage ; 

her receipt for money paid to her under tMs section 
shRjl be a sufficient discharge therefor, 

z 
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Rules regulate 
ina certifi- 
cates under 
section 8, and 
payments un- 
der section 
10, 12 or 13. 


Section 14. 

Rules. 

14. All oerfcificates tinder section 8, and all payments 
under section 10, section 12 or section 13, shall be respectively 
granted and made by the Secretary of the Bank, subject to 
such rules consistent with this Act as the Governor-Genera] 
in Council may, from time to time presciibe. 
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ACT No. X OF 1873. 

Notification by the Gommment of India, Foreign 
Departmmt, Judicial, No. 67, dated Simla, the l^th June 1876. 

The Govemor-GeiLeral in Council is pleased to declare 
that the Indian Oaths Act (Act X of 1873) applies to the 
Province of Mysore, subject to the following modification, 
(that is to say) in section 7 for the words High Court ”** 
the words “ Judicial Commissioner of Mysore ” shall be 
substituted.* 


* As to this, however, see Notification of the Bewan of Mysore No 24, dated 
the 28th April 1881, which directs the substitution of ** Chief Judge and “ Chief 
Court ** for “ Judicial Commissioner ” and “ Court of the Judicial Commissioner ” 
respectively in all Notifications and Buies having the force of law in Mysore 
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Sections 1—4. 

ACT No. X OF 1873. 

(Received the assent of the Governor-General 
ON THE 8th April 1873.) 

An Act to consolidate the law relating to Judicial Oaths, 
and for other purposes. 

Whereas it is expedient to consolidate the law relating Preamble, 
to judicial oaths, aflSrmations and declarations, and to repeal 
the law relating to official oaths, affirmations and declara- 
tions ; It is hereby enacted as follows 


1. This Act may be called “ The Indian Oaths Act. shortatie. 
1873.” 

It extends to the whole of British India, and, so far Local extent, 
as regards subjects of Her Majesty, to the territories o^N ative 
Princes and States in aUiance with Her Majesty. 

[Oomrnmcement.'] Repealed by Act XII of 1876 before 
the present Act was extended to Mysore. 

2. [Repeal of eneutments.^ Repealed by Act XII of 
1876 before the present Act was extended to Mysore. 

3. Nothing herein contained applies to proceedings Saving of 
before Courts Martial, or to oaths, affirmations or declare- 

tions prescribed by any law which, under the provisions of 
the Indian Councils Act. 1861, the Governor-General in 
Council has not power to repeal. 


4. The following Courts and persons are authorized Antbo ^y^ to 
to administer, by themselves or by an officer empowered 
by them in this behalf, oaths and affirmations in discharge affimationa. 
of the duties or in exercise of the powers imposed or conferred 
upon them respectively by law 

(d) all Courts and persons having by law or consent 
of parties authority to receive evidence ; • 

(h) the Commanding Officer of any mUitifry station 
occupied by troops in the service of Her Majesty : 

Provided 

(1) that the oath or affirmation be administered 
within the limits of the station, and 

(2) that the oath or affirmation be such as a Justice 
of the Peace is competent to administer in British India. 
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interpreters ; 


Sections 6—8. 

111.— Persons by whom Oaths or Affirmations must be made. 
Oaths or 5. Oaths 01 aflGbcmations shall be made by the following 

affirmations • 

to be made ^p6rS0IlS - 

by— (a) all witnesseB, that is to say, all persons who may 

witnesses j lawfully be examined , or give, or be required to give, evidence 

by or before any Court or person having by law or consent 
of parties authority to examine such persons or to receive 
evidence ; 

Interpreters* (6) interpreters of questions put to, and evidence 

given by, witnesses ; and 
nroM. (c) jurors. 

Nothing herein contained shall render it lawful to 
administer, iu a criminal proceedings, an oath or affirmation 
,to the accused person, or necessary to administer to the 
official interpreter of any Court, after he has entered on the 
execution of the duties of his office, an oath or affirmation 
that he will faithfully discharge those duties. 

Affirmation 6. Where the witness, interpreter or juror is a Hindu 
or^*^ons or Muhammadan, 

objeof^ to or has an objection to making an oath, 

he shall, instead of making an oath, make an affirmation. 
In every other case the witness, interpreter or jurror 
shall make an oath. 


Affirmation 
by Natives 
or by persons 
objecting to 
oaths. 


IV.— Forms of Oaths and Affi/rmatioris. 

Forms of 7. All oaths and affirmations made under section 6 

shall be administered according to such forms as the Hi^ 
Court may from time to time prescribe. 

And, until any such forms are prescribed by the High 
Court, such oaths and affirmations shall be administered 
according to the forms now in use. 

Eicplanaiion.—As regards oaths and affirmations admi- 
nistered in the Court of the Eecorder of Rangoon and the 
Court of Small Causes of Rangoon, the Recorder of Rangoon 
shall be deemed to be the High Court within the meaning 
of -this section. 

Power of 8. If any party to, or witness in, any judicial proceed- 

ijig offers to give evidence on oath or solemn affirmation in 
certain oaths any form common amongst, or held binding by, persons of 
the race or persuasion to which he belongs, and not repugnant 
to justice or decency, and not purporting to affect any third 
person, the Court may, if it thinks fit, notwithstanding 
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Sections 9 — 14. 


anytlung hereinbefore c(xatained, tender such oath or affir- 
mation to Rim. 


9. If any party to any judicial proceedings offers to 

be bound by any such oath or solemn affirmation as is ** 

mentioned in section 8, if such oath or affirmation is made 
by the other party to, or by any witness in, such proceed- 
ings, the Court may, if it thinks fit, ask such party or 
w'itness, or cause him to be asked, whether or not he will 
make the oath or affirmation: 

Provided that no party or witness shall be compelled 
to attend personally in Court solely for the purpose of answer- 
ing such question. 

10. If such party or witness agrees to make such oath Administn- 
or affirmation, the Court may proceed to admioister it, or, 

if it is of such a nature that it may be more conveniently 
made out of Court, the Court may issue a commission to 
any person to administer it, and authorize him to take the 
evidence of the person to be sworn or affirmed and return 
it to the Court. 


11. The evidence so given shall, as against the person 
who offered to be bound as aforesaid, be conclusive proof 
of the matter stated. 


12. If the party or witness refuses to make the oath 
or solemn affirmation referred to in section 8, he shall not 
be compelled to make it, bul the Court shall record, as part 
of the proceedings, the nature of the oath or affirmation 
proposed, the facts that he was asked whether he would 
make it, and that he refused it, together with any reason 


Evideiioe 
coacliuive as 
agmtist per* 
son offenng 
to be bound. 
Ptooedure in 
case of 
refusal to 
make oath. 


13. N 0 omission to take any oath or make any aflSr- prooMdings 
mation, no substitution of any one for any other of them, 

and no irregularity whatever, in the form m which any one 
of them is administered, shall mvalidate any proceeding •^ofcwA 
or render inadmissible any evidence whatever, m or i^ respect 
of which such omission, substitution or irregulanty took 
place, or shall affect the obligation of a witness to state the 
truth, 

14. Every person giving evidence on any subject before 

any Court or person hereby authorized to admimster oaths 
and affirmations shall be bound to state the truth on such 
subject. trotiu 
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Sections 15>16. 

LsMudment 15. The Indian Penal Code sections 178 and 181, shall 
be construed as if, after the word “ oath,” the' words “ or 
tti 181. , affirmation ” were inserted. 

oaths 16. Subject to the provisions of sections 3 and 6, no 
person appointed to any office shall, before entering on the 
execution of the duties of his office, be required to make 
any oath, or to make or subscribe any affirmation or declara- 
tion whatever. 


SCHEDULE. 

[Enactments repealed.] 

Repeoded by Act XII of 1873 before the present Act was 
extended to Mysore. 
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ACT No. I OF 1877. 

Notification by the Govenment of India, Foreign D&pa/rtment, 
Judicial, No. 47 J., dated Simla, the 21th May 1878. 

The Governor-General in Council is pleased to direct 
hat, the following Acts,* subject to the undermentioned 
modifications shall become law in the Territories of Mysore, 
from the 1st June 1878 

Act IX of 1872t (The Indian Contract Act), except 
the e:^lanation appended to section 266. The word “ Court” 
in this section shall be taken to mean “a Court not inferior, 
to the Court of the Judicial Assistant Conunissioner.” 

Act I of 1877 (The Specific Relief Act), except Chapter 
VIII. 

1 

* So much of this Notification as extended Act X of 1877 (The Code of Civi 
Procedure) to Mysore was cancelled by Begulatlon 11 of IBSi, s« 52. 
t For Act IX of 1872, vide supra, pp. 220*308. 




COJSTNTS, 




PART [ 


SiBOTlONS. 


1. Short title. 

Local exigent. 

Commencement 

2. Repeal of enactments, 

3. Interpretation-clause, 

4. Savings. 

5. Specific relief bow given. 

6. lieventive relief. 

7. Relief not granted to enforce penal law. 


PART 11 

OF SPECIFIC RELIEF. 

CHAPTER I. 

Of Rbcovebin'; Possession of Pbopebty. 

(а) Possessim of Tmmovedbh Property* 

8. Recovery of specific immoveable property, 

9. Suit by person dispossessed of immoveable property. 

(б) Possesmn of Moveable Property, 

10. Recovery of specific moveable property, 

11. Liablity of person in possession, not as owner, to deliver to 
person entitled to immediate possession. 

CHAPTER II. 

Op the Specipic Peepormanoe op Contracts. 

(a) Contracts which may he specificMy enforced, 

12. Cases in which specific performance enforceable. 

IS. Contract of which, the subject has partially ceased to exist. ' 

14. Specific performance of part of contract where part unperformed 

is small. 

15. Specific performance of part of contract where part unperformed 

is large. 

16. Specific performance of independent part of contract. 

17. Bar in other cases of specific performance of part of contract. 

18. Purchaser’s rights against vendor with imperfect title, 

19. Power to award compensation in certain cases. 

2o! Liquidation of damages not a bar to specific performajicc, 
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Sections. 


(h) Oontraots which cannot be specifically enforced, 

21. Contracts not specifically enforceable. 

(c) Of the Discretion of the Court. 

22. Discretion as to decreeing specific performance. 

(d) For whom Contracts may be specifically enforced. 

23. Who may obtain specific performance. 

(e) For whom Contracts cannot be spedficdtty enforced. 

2i. Personal bars to the relief. 

25. Contracts ro sell property by one who has no title, or who is a 

voluntary settler. 

(/) For whom Cordracts cannot be specifically enforced^ except with a 

Variation. 

26. ITon-enforcement except with variation. 

(g) Against whom Contracts may be specifically enforced. 

27. Relief against parties and persons claiming under them by subse« 

qiient title. 

(h) Against whom Contracts cannot be spedfimLly enforced. 

28. T^at parties cannot be compelled to perform. 

(i) The effect of dismissing a suit for Specific Performance. 

29. Bar of suit for breach after dismissal. 

(j) Awards and Diiedtons to execute Settlements. 

30. Application of preceding sections to awards and testamentary 

direction to execute settlements. 

CHAPTER III. 

Oe the Rectieioation op Instruments. 

31. Wlien instrument may be rectified. 

32. Presumption as to intent of parties 

33. Principals of rectification. 

34. Specific enforcement of rectified contract 

CHAPTER IV. 

Op the Rescission op Contracts. 

36. When rescission may be adjudged, 

36. Rescission for mistake. 

37. Alternative prayer for rescission in suit for specific performance 

38. Court may require party rescinding to do equity, 

CHAPTER V. 

Op the CancelziAtion op Instruments. 

39. When cancellation may be ordered, 

40. What instruments may be partially cancelled« 

41 . Power to require party for whom instrument is cancelled to make 

compensation 
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CHAPTEB VL 

% 

Of Declabatobt Deorkks. 

42. Discretion of Conrt as to declarations of status, or right 
Bar to such declaration. 

43. Effect of declaration. 

CHAPTER Vn. 

Of the Api'ointuekt of Rsoeivbrs. 

44. Appointment of receivers, diwetionarj. 

Reference to Code of Civil Procednte. 

CHAPTER VIH [OmtUed.] 

PART m. 

OF PREVENTIVE RELIEF. 

CHAPTER IX. 

Of InJUNCTIOES OENEBAlXlk , 

52. Preventive relief how granted. 

63. Temporary injunctions. 

Perpetual injunctions. 

CHAPTER X. 

Of Pebfetual Ietueotiohs. 

54. Perpetual injunctions when granted. 

65. Mandatory injunctions. 

56. Dijunction when refused. 

67. Injunction to perform negative agreement. 


SCHEDULE.— SEAOXHEim sefealbd. 
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' Sections 1—3. 

. ACT No. I OF 1877. 

(Received the assent of the Governob-Oeneral • 

ON THE 7th February 1877.) 

An Act to define and amenA the law relating to certain hinds 
of specific Relief. 

Whereas it is expedient to define and amenrl the law 
relating to certain kinds of specific relief obtainaljlc in civil 
suits ; Tt is hereby enacied as follows 

PART T. 

Preuminary. • 

1. This Act may be called “The Specific Relief Act, siortuiie 

1877.” 

It extends to the uhcle of British India, except the Local oxtenf- 
Scheduled Districts as defined in Act No. XIV of 1874. 

And it shall come into force on the first day of May 1877. Commence 

ment. 

2e On and from that day the Acts specified in the Kepfaiof 
Schedule hereto annexed shall be repealed to the extent 
mentioned in its third column. 

3. In this Act, unless there be something repugnant interpreta- 
in the subject or context,— tion.oiau*e, 

‘ obligation ’ includes every duty enforceable by law : 

‘ tmst ’ includes every species of express, implied or 
constractive fiduciary ownership : 

‘ trustee ’ includes every person holding, expressly, 
by implication or constructively, a fiduciary character : 

Illustrations. 

{a) Z bequeaths land to A, * not doubling that he will pay thereout 
an annuity of Rupees 1,000 to B for his life/ A accepts the bequest. A 
is a trustee within the meaning of this Act for B to the extent of the 

annuity. , 

(6) A is the legal, medical or spiritual adviser of B. ^By availing 
himself of his situation as such adviser, A gains sum pecuniary advantage 
which might otherwise have accrued to B. A is a trustee for B within the 
meaning of this Act of such advantage. 

(c) A, being B’s banker, discloses or his own purpose the state of 
B’s account. A is a trustee within the meaning of this Act for B of the 
benefit gained by him by means of such dsclosuie. 

(rf) A, the mortgagee of certain leaseholds, renews the lease in his 
own name. A is a trustee within the meaning of this Act of the renewed 
lease for those interested in the original lease. 

K. 0. A.A, 
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(e) A, one of several partners, is employed to purchase goods for 
the firm, A, unknown to his co-partners supplies them, at the market- 
^ price, with goods previously bought by himself when the price was lower 
and thus makes a considerable profit. A is a trustee, for his co-partners 
within the meaning of this Act of the profit so made. 

(/) A, the manager of B’s indigo factory, becomes agent for 0, a 
vendor of indigo-seed, and receives, without B’s assent, commission on the 
seed purchased from C for the factory. A is a trustee, within the meaning 
of this Act, for B. of the commission so received 

(gf) A buys certain land with notice that B has already contracted 
to buy it. A is a trustee, within the meaning of this Act, for B, of the 
land so bought. 

(i) A buys land from B, having notice that 0 is in occupation of 
the land. A omits to make any inquiry as to the nature o£ C’s interest 
therein. A is a trustee, within the meaning of this Act, for 0, to the extent 
^of that interest. 


Words dcfin- 
eJm Contract 
Act. 


‘‘ Setilemeat ” means any instrument (other than a will 
or codicil as defined by the fndiaa Succession Act) whereby 
the destination or devolution of successive inteiests in mo- 
veable or immoveable property is disposed of or is agreed to 
be disposed of. 

and aU words occurri^'g in this Act, which aro defined 
in the Indian Contract Act, 1872, shall be deemed to have 
the meanings respectively assigned to them by that Act. 


4. Except where it is herein otherwise expressly enacted, 
nothing in this Act shall be deemed — 

(a) to give any right to relief in respect of any agree- 
ment which is not a contract ; 

(&) to deprive any person of any right to relief, other 
than specific pertormanoe, which he may have under any 
contract; or 

(c) to afiect the operation of the Indian Registration 
Act, on documents. 


5. Specific relief is given— 

)ow given. taking possession of certain property and 

delivering it t'' a claimant ; 

(h) by ordeimg a party to do the very act which he 
ir under an obligation to do ; 

(c) by preventing a party from doing that which he is 
under an obligation not to do ; 

(d) by determining and declaiingthe riglits of parties 
otherwise than by an award of compensation ; or 

(e) by appointing a receiver. 

Preventive 6. Specific relief granted under clause (c) of section 
6 is called preventive relief. 
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Sections 7 — 10. 

7. Specific relief cannot be granted for the mere pur- 
pose of enforcing a penal law. ^eabis 

IKoperty* 


PAET II. 

OP SPECIPIC RELTEP. 


CHAPTER I. 


Of BBOOVEBINa PO:}SBSSION OF PROPERTY. 


(a) Possession of Immovable Pro'perty. 

8. A person entitled to the possession of specific im- ®eooveiy of 
movable property may recover it in the manner prescribed **5“*®^ , 

by the Code of divil f rooednie. 


law. 


9. If any person is dispossessed without his conseiit of Suit by per- 
immovable property otherwise than in due course of law, 
he or any person olaimmg through him may. by suit ms- moTOWe 
tdtuted within six monthe from the date of the dispossesb- 
ion, recover possession thereof, notwithstanding any other 
title that may be set up in such suit. 

Nothing in this section shall bar any person from suing 
to establish his titl^^ to such property and to recover posses- 
sion thereof. 


No suit under this section shall be brought against the 
Government. 

No appeal shall be from any order or decree passed in 
any suit instituted under this section, nor shall any review 
of any such order or decree be allowed. 


(6) Possession of MovcMe Property. 


10. A person entitled to the possession of 
movable property may recover the same in the 
presoiibed by the Code of Civil Procedure. ^ * 

Explanation 1.— A tiustee miy sue under this section 
for the possession of property to the beneficial interest in 
which the person for whom he is trustee is entitled. 


specific Reooveiy cd 


Explanation 2 — A special or temporary right to the 
present possession of property is sufficient to support a suit 
under this section. 


M.O. 


A*A« 
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Section 11. 

Illuslrations. 

{a) A bequeaths land to B for his life, with remainder to 0. A 
** (lies. B enters on the land, but 0 without B’s consent, obtains possession 
of Ihe title-deeds. B may roeover them from C. 

(6) A pledges certain jewels to B to secure a loan. B disposes of 
them before he is entitled to do so. A, without having paid or tendered 
Ihe amount of the loan, sues B for possession of the jewels. The suit 
should be dismissed, as A is not entitled to their possession, whatever 
tright he may have to secure their safe custody* 

(r) A receives a letter addressed to him by B. B. gets bach the 
letter without A's consent. A has such a property therein as entitles 
him to recover it from B. 

(d) A deposits books and papers for safe custody with B. B loses 
them and C finds them, but refuses to deliver them to B when demanded. 
B may recover them from 0, subject to C's right, if any, under section 168 
of the Indian Contract Act, 1872. 

(e) A, a warehouse-keeper, is charged with the delivery of certain 
goods to Z, which B takes out of A’s possession. A may sue B for the 
goods 

Liability of person having the possession or control of a 

person in pos- particular article of moveable property, of which he is not 
the owner, may be compelled specifically to deliver it to 
livertoperson the pcTson entitled to its immediate possession, in any of 
immediate the following cases 

posvwon. when the thing claimed is held by the defendant 

as the agent or tmstee of the claimant ; 

(6) when compensation in money would not afford 
the claimant adequate relief for the loss of the thing claimed ; 

(c) when it would be extremely difficult to ascertain 
the actual damage caused by its loss ; 

(d) when the possession of the thing claimed has 
been wrongfully transferred from the claimant. 

TlhsffaHons, 

of olausp {a) — A, proceeding to Europe, leaves his furniture in charge 
of B as his agent during his absence. B, without A’s authority, pledges 
the furniture to C, and C, knowing that B had no right to pledge the 
fwrniture, advertises it for sale. C may bo compelled to deliver the 
furnitureito A, for he holds it as A’s trustee, 

of clause (h ) — Z has got possession of an idol belonging to A’s family 
and of which A is the proper custodian. Z may be compelled to deliver 
the idol to A. 

of clause (c) — A is entitled to a picture by a dead painter and a pair 
of rare China vases. B has possession of them. The articles are of too 
special a character to bear ascertainable market-value. B may be com- 
pelled to deliver them to A. 
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Section 12 . 

. CHAPTER 11 

Op the Specipic Perpormanoe op C'ostraots. • 

(a) Contracts tchioh may be spedJicaUy enforced. 

12. Except as otherwise provided in this chapter, the 
specific performance of any contract may in the discretion 
of the Court be entorced— . euforccabie. 

(а) when the act agreed to bo done is in the perfor- 
mance, wholly or partly, of a trust ; 

(б) when there exists no standard for ascertaining 
the actual damage caused by the non-performance of the 
act agreed to be done ; 

(o) when the act agreed to be done is sucJi that,* 
pecuniary compensation for its non-performance would 
not afford adequate relief ; or 

(<?) when it is probable that pecuniary compensatitjn 
cannot be got for the non-performance of the act agreed to 
be done. 

Explanation.— Unless and until the coutarry is provctl, 
the Court shall presume that the breach of a contract to 
transfer immoveable property cannot be adequately relieved 
by compensation in money, and that the breach of a contract 
to transfer moveable property can be thus relieved. 

Illustralms, 

of clause («) — A holds certain stock in trust for B. A wrongfully 
disposes of the stock. The law creates an ohligation on A to resLo/e tlie 
same quantity of stock to B, and B may enforce specific ])orformance of 
this obligation. 

of 'clause (b ) — A agrees to buy, and B agrees to sell, a picture by a 
dead painter and two rare China vases. A may compel B specifically to 
perform this contract, for there is no standard for ascertaining the actual 
damage which would be caused by its non-performance. 

of clause (c) — contracts with B to sell him a house for Kupoea 
1,000. B is entitled to a decree directing A to convey the house to him, 
he paying the purchase-money. 

In consideration of being released from certain obligations impowsd 
on it by its Act of Incorporation, a railway company contract^with Z to 
make an archway through their railway to connect lands of Z servered by 
the railway, to construct a road between certain specified points, to pay 
a certain annual sum towards the maintenance of this road and also to 
construct a siding and a wharf as specified in the contract. Z is entitled to 
have this contract specifically enforced, for his interest in its performance 
cannot be adequately compensated for by money ; and the Uourt may 
appoint a proper person to superintend the construction of the archway 
road« siding and wharf. 
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Sections 13 - 14 . 

A contracts to sell, and B contracts to buy, a certain number of 
rakay shares of a particular description. A refuses to complete the 
• sale. B may compel A specifically to perform this agreement, for the 
shares are limited in number and not always to be had in the market, and 
their pos ssion carries w t\ it the status of a shareholder, which cannot 
otherwise be procured. 

A contracts with B to paint a picture forB, who agrees to pay there- 
for Eupees 1,000. The picture is painted. B is entitled to have it deli- 
vered to him on payment or tender of the Eupees 1,000. 

of clause (d)— A transfers without endorsement, but for valuable 
consideration, a promissory note to B. A becomes insoh ent, and C is 
appointed his assignee. B may compel C to endorse the note, for C has 
succeeded to A’s liabilities, and a decree for pecimiary compensation for 
not endorsing the note would be f luitless. 

13. Notwithstanding anything contained in section 56 
•of the Indian Contract Act, a contract is not wholly impos- 
sible of performance, because a portion of its subject matter 
existing at its date has ceased to exist at the tima of the 
performance. 


lUustiation,^. 

(a) A contracts to sell a house to B for a lakh of rupees. The day 
after the contract is made, the house is' destroyed by a cyclone. B may 
be compelled to perfonn his part oC the contract by paying the purchase 
money. 

(fe) [n consideration of a sum of money payable by B, A contracts 
to grant an annuity to B for B’s life. The day after the contract has been 
made. B is throvii rrora his horse and killed. B’s representative may be 
compelled to pay the purchase- money ^ 

14. Where a party to a contract is unable to perform 
the whole of his part of it, but the part which must be left 
unperformed bears only a small proportion to the whole 
in value, and admits of compensation in money, the Court 
the suit of either party, direct the specific perfor- 
mance of so much of the contract as can be performed, and 
award compensation in money for the deficiency. ’ 


Illustrations. 


(fi) ^ contracts to sell B a piecsof land consisting of 100 bishas 
It turns out of that 98 highaa of the land belong to A, and the two remain- 
ing bighas to a stranger, who refuses to part with them. The two bwbas 
are not nece^ry for the use of enjoymontof the 98 bighas, not so imnor- 
tant for such use or enjo^ent that the loss of them may not be^X 
good m money. A may he directed at the suit of B to oinvey to B tS 
98 highaa and to make compensation to him for not conveyii the two 
lemaimng highaa ; or B may be directed, at the suitof A, to pal to A oJ 
receivmg the conveyance and possession of the laud, th^ st&ulafed 
hcase-money, less a/um awarded as compensation for the dXian^ ^ 
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Sedions 15 — 17, 

(h) In a, contract for the sale and purchase of a house and lands for 
two lakhs of rupees, it is agreed that part of the furniture should be taken 
at a valuation. The Court may direct specific performance of the con- 
tract notwithstanding the parties are unable to agree as to the valuation* 
of the furniture, and may either have the furniture valued in the suit and 
include it in the decree for specific perfoimance, or may confine its decree 
to the house. 

15. Where a party to a oontract is unable to perform 

the whole of his part of it, and the part which must be left* p^Tof con- 
unperformed forms a considerable portion of the whole, or 
does not admit of compensation in money, he is not entitled Fonn^d 1^*^’ 
to obtain a decree for specific performance. But the Court ^**'*‘«®* 
may, at the suit of the other party, direct the party in default 
to perform specifically so much of his part of the contract 
as he can perform, provided that the plaintiff relinquishes* 
all claim to further performance, and all riglit to compensa- 
tion, either for the deficiency, or for the loss or damage 
sustained by him through the default of the defendant. 

lUusiratioH^, 

(a) A contracts to sell to B a piece of land consisting of 100 bighas. 

It turns out that 60 bighas of the land belong to A, and the other 50 bighas 
to a stranger, who refuses to part with them. A cannot obtain a decree 
against B for the specific performance of the contract ; but if B is willing 
to pay the price agreed upon, and to take the 50 bighas which belong to 
A, waiving all right to compensation either for the deficiency or for loss 
sustained by him through A’s neglect or default, B is entitled to a decree 
directing A to convey those 50 bighas to him on payment of the purchase- 
money. 

(&) A contracts to sell to B an estate witli a house and garden 
for a lakh of rupees. The garden is important for the enjoyment of the 
house. It turns out that A is unable to convey the garden. A cannot 
obtain a decree against B for the specific performance of tlie contract ; 
but if B is willing to pay the price agreed upon, and to take the estate 
and house without the garden, waiving all right to comijensation either 
for the dificiency or for loss sustained by him through A's neglect or default, 

B is entitled to a decree, directing A to convey the house to him on payment 
of the purchase-money. 

16. When a part of a contract which, taken by itself, Specific per- 
can and ought to be specifically performed, stands on a ta'Sbpmdmt 
separate and independent fooling from another part of the pitt of con- 
same contract which cannot or ought not to be specifically 
performed, the Court may direct specific performance of the 

former part. 

17. The Court shall not direct the specific performance Bar in other 
of a part of a contract, except in cases conaing under one or 

other of the three last preceding sections. anoe of part 

of coatraoli. 
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Sections 18 — 19. 

i^rchaser’s 18. Where a person contracts to sell or Jet certain 
property, having only an imperfect title thereto the purchaser 
imperfect .or lessee (except as otherwise provided by this chapter) 
has the following rights 

{a) if the vendor or lessor has subsequently to the 
sale or lease acquired any interest in the property, the 
purchaser or lessee may compel him to make good the contract 
out of such interest ; 

(?j) where the concurrence of other persons is neces- 
sary to validate the title, and they are bound to convey at 
the vendor’s or lessor’s request, the purchaser or lessee may 
compel him to procure such concurrence ; 

(c) where the vendor professes to sell unencumbered 
•propei'ty, but the property is mortgaged for an amount not 
exceeding the purchase-money, and the vendor has in fact 
only a right to redeem it, the purchaser may compel him to 
redeem the mortgage and to obtain a conveyance from the 
motgagee ; 

(d) where the vendor or lessor sues for specific perfor- 
mance of the contract, and the suit is dismissed on the ground 
of his imperfect title, the defendant has a right to a return 
o± his deposit (if any) with interest thereon, to his costs of 
the suit, and to a line for such deposit, interest and costs 
on the interest of the vendor or lessor in the property agreed 
to be sold or let. 

Marfoom- person suing for the specific performance 

pensaUon in of a contiact, may also ask fer compensation for its breach 
cprtaincaws. either in addi tdoH to, Or in substitution for, such performance 
If in any such suit the Court decides that specific per- 
formance ought not to be granted, but that there is a contract 
betw'een the parties which Las beer broken by the defendant 
and that the plaintiff is entitled to compensation for that 
breach, it shall award him compensation accordingly. 

If in any such suit the Court decides that specific perfor- 
mance ought to be granted, but that it is net sufi&cient to 
satisfy the justice ol the case, and that some compensation 
for breach of the contract should also be made to the plaintiff, 
it shall award him such compensation accordingly. 

Compensation awarded under this section may be 
a.^sessefl in such manner as the Court may direct. 

Explanation. — The circumstance that the contiact 
has become incapable of specific performance, does not 
preclude the Court from exercising the jurisdiction confoaed 
by this section. 
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Sections 20-21. 

lllmtraHons. 


of the second paragraph — A contracts to sell a hundred maunds of 
rice to B. B brings a suit to compel A to perform the contract or to pay • 
compensation. The Court is of opinion that A has made a valid contract 
and has broken it, without excuse, to the injury of B, but that specific 
performance is not the x)roper remedy. It shall award to B such compen- 
sation as it deems just, 

of the third paragraph— A contracts with B to sell him a house for 
Rupees 1,000, the price to be paid and the possession given on the 1st 
January 1877. A fails to perform his part of the contracl*, and B brings 
his suit for &x)ecific performance and compensation, which is decided in 
his favour on the 1st January 1878, The decree may, besides ordering 
specific performance, award to B comx)ensation for any loss which he has 
sustained by A*s refusal. 

of the Explanation— A, a purchaser, sues B, his vendor, for specific 
performance of a contract for the sale of a patent. Before the hearing# 
of the suit, the patent expires. The Court may award A compensation 
for the non-performance of the contract, and may, if necessary, amend 
the plaint for that purpose. 

A sues for the specific performance of a resolution passed by the 
directors of a public company, under which he was entitled to have a 
certain number of shares allotted to him, and for compensation for the 
non-performance of the resolution. All the shares had been allotted 
before the institution of the suit. The Court may, under this section, 
award A compensation for the non-performance. 


20. A contract, otherwise proper to be specilically 
enforced, may be thus enforced, though a sum be named not. a bar to 
in it as the amounf to be paid in case of its breach, and the 
party in default is willing to pay the same. 


lUudmtioiu 


A contracts to grant B an under-lease of property held by A under 
C and that he will apply to C for a license necessary to the validity of the 
under-lease and that, if the license is not procured, A will pay B Rupees 
10,000. A refuses to ai)ply for the license and offers to pay B the Rupees 
.10,000. B is nevertheless entitled to have the contmet specifically en- 
forced if C consents to give the license 


(6) Contracts which cannot he spccijicalhj enforced 


21. The following contracts cannot b<' specifically Bn- Contracts not 

Iorc«J • SSL 


(а) a contract for the non-perfornimice of Vkhich 
compensation in money is an adequate relief ; 

(б) a contract which runs into such minute or nume- 
rous details, or which is so dependent on the personal quali- 
fications or volition of the parties, or otherwise from its 
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nature, is sucli, that the Court cannot enforce specific per- 
formance of its material terms ; 

' (c) a contract the terms of which the Court cannot find 

with reasonable certainty ; 

((?) a contract which is in its nature revocable ; 

(e) a conLract made by trustees either in excess of 
their powers, or in breach of their trust ; 

(f) a contract made by or on behalf of a corporation 
or public company created for special purposes, or by the 
promoters of si ch company, which is in excess of its powers ; 

(g) a contract the performance of which involves the 
performance of a continuous duty extending over a longer 
period than three years from its date ; 

• {h) a contract of which a material part of the subject- 

matter, supposed by both parties to exist, has, before it has 
been made, ceased to exist. 

And, save as provided by the Code of Civil Procedure, 
no contract to refer a controversy to arbitration shall be 
specifically enforced ; but if any person who has made such 
a contract and has refused to perform it, sues in respect 
of any subject which he has contracted to refer, the existence 
of such contract shall bar the suit. 

Tllvstrations, 

to (a).— A contracts to sell, and B contracts to buy, a lakh of rupees 
in the four per cent loan of the Government of India : 

A contracts to sell, and B contracts to buy, 40 chests of indigo at 
Rupees 1,000 per chest : 

In consideration of certain property having been transferred by A to 
B, B contratts to open a <"redit in A’s favour to the extent of Rupees 10,000 
ard to honor A’s drafts to that amount. 

The above contracts cannot be specifically enforced, for, in the first 
and the second both A and B, and in the th»rd A, would be reimbursed 
by compensation in money. 

to (ft ). — A contracts to render personal service to B : 

A contracts to employ B on personal service ; 

A, an author, contracts with B. a publisher, to complete a literary 
work. B cannot enforce specific performance of these contracts. 

•a contracts to buy B’s business at the amount of a valuation to be 
made by t^o valuers, one to be named by A and the other by B. A and B 
each name a valuer, but before the valuation is made A instructs his valuer 
not to proceed. 

By a charter-party entered into in Calcutta between A, the owner 
of a ship, and B, the charterer, it is agreed that the ship shall 
proceed to Rangoon, and there load a cargo of rice, and thence proceed 
to London, freight to be paid, one-third on arrival at Rangoon, and two- 
thirds on delivery of the cargo in London : 
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A lets laiaid to B and B contracts to ctxltiyate it in a particular manner 
for three years next after the date of the lease : 

A and B contract that, in consideration of annual advances to be ^ 
made by A, B will for three years next after the date of the contract grow 
particular crops on the land in his possession and deliver them to A when 
cut and ready for delivery. 

A contracts with B that, in consideration of Bupees 1,000 to be paid 
to him by B, he will paint a picture for B : 

A contracts with B to execute certain works which the Court cannot 
superintend : 

A contracts to supply B with all the goods of a certain class which 
B may require : 

A contracts with B to take from B a lease of a certain house for a 
specified term, at a specified rent, “if tl^e drawing-room is handsomely 
decorated,” even if it is held to have so much certainty that compensation 
can be recovered for its breach . 

A contracts to mairy B. * 

The above contracts cannot be specifically enforced. 

to (c) — A, the owner of a refreshment-room, contracts with B to give 
him accommodation there for the sale of his goods and to furnish him 
with the necessary appliances. A refuses to perform his contract. The 
case is one for compensation and not for specific performance, the amount 
and nature of the accommodation and appliances being undefined. 

to (d)— A and B contracts to become partners in a cert»ain business, 
the contract not specifying the duration of the proposed partnership. 
This contract cannot be specifically performed, for, if it were so performs 
either A or B might at once dissolve the partnership. 

to (c) - A is a trustee of land with power to lease it for seven years. 
He enters into a contract with B to grant a lease of the land for seven 
years, with a covenant to renew the lease at the exiriry of the term 
This contract cannot be specifically enforced. 

The directors of a company have power to sell the concern with the 
sanction of a general meeting of the shareholders. They contract to sell 
it without any such sanction. This contract cannot be specifically en- 
forced. 

Two trustees, A and B, empowered to sell trust property worth a 
lakh of rupees, contract to sell it to C for Rupees 30,000. The contract 
is so disadvantageous as to be a breach of trust. 0 cannot enforce its 
specific performance. 

The promoters of a company for working mines contract that the 
company, when formed, shall purchase certain mineral property. They 
take no proper precautions to ascertain the value of such property, and 
in fact agree to pay an extravagant price therefore. They also stipulate 
that the vendors shall give them a bonus out of the purchase-money. 

This contract cannot be specifically enforced. 

to (/)— A company existing for the sole purpose of making and working 
a railway contracts for the purchase of a piece of land for the purpose of 
erecting a cotton-mill thereon. This contract caimot be specifically 
enforced. 

to A contracts to let for twenty-one years to B the right to use 
such part of a certain railway made by A as was upon B’s land, and that 
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B should have a right of running carriages over the whole line on ceriaii^ 
terms, and might require A to supply the necessary engine-power, and 
that A should during the term heap the whole railway in good repair. 
” Specific performance of this contract must be refused .to B. 

to (S)--A contracts to pay an annuity to B for the lives of C and D. 
it turns out that, at the date of the contract, C, though supposed by A 
and B to be alive, was dead. The contract cannot be specifically performed. 

(o) Of the Discretion of the Court 

Discretion as 22. Tlxe juiisdiction lo decree specific performance is 
spedfiJiS"? discretionary, and the Court is not bound to grant such 
formance. relief merely because it is lawful to do so : but the discre- 
tion of the &ourt is not arbitrary but sound and reasonable, 
guided by judica] principles and capable of correction by a 
oourt of appeal. 

The following are cases in which the Court may properly 
exercise a discretion not to decree specific performance 

I. Where the circumstances under which the contract 
is made are such as to give the plaintiff an unfair advantage 
ovei the defendant, though there may be no fraud or mis- 
representation on the plaintiff’s part. 

Illnstrations. 

(a) A, a tenant for life of certain property, assigns his interest 
therein to B. C contracts to buy, and B contracts to sell, that interest. 
Before the contract is completed, A receives a mortal injury, from the 
effects of which he dies the day after the contract is e.tecuted. If B and C 
were equally ignorant or equally aware of the fact, B is entitled to specific 
performance of the contract. If B knew the fact, and 0 did not, specific 
performance of the contract should be refused to B. 

{h) A contracts to sell to B the interest of C in certain stock-in- 
trade. It is stipulated that the sale shall stand good, even though it 
should turn out that C’s interest is worth nothing. In fact, the value of 
C*s interest depends on the result of certain partnership accounts, on 
which he is heavily in debt to his partners. This indebtedness is known 
to A, but not to B, Specific performance of the coatract should be refused 
to A. 

(c) A contracts to sell, a* d B contracts to buy, certain land. To 
protect the land from floods, it is necessary for its owner to maintain an 
expensive embankment. B does not know of this circumstance, and 
A conceals it from him. Specific performance of the contract should be 
refused to A. 

(d) A’s property is put up to auction, B requests 0, A’s attorney, 
to bid for him, 0 docs this inadvertently and in good faith. The persons 
present, seeing the vendor’s attorney bidding, think that he is a mere 
puffer and ceased to compete. The lot is knocked down to B at a low 
price. Specific performance of the contract should be refused to B, 
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II. WLere the performance of the contract would 
involve some hardship on the defendant which he did not 
foresee, whereas its non-performance would involve no such* 
hardship on the plain iff. 


Ilhstraiions, 

(e) A is entitled to some land under his father’s will on condition 
that, if he sells it within twenty-five years, half the purchase-money shall 
go to B A, forgetting the condition, contracts, before the expiration ol 
the twenty-five years, to sell the land to C. Here, the enforcement of the 
contract would operate so harshly on A, that the Court will not compel 
its specific perfonnance in favour of C, 

(/) A and B, trustees, join their beneficiary, C, in a contract to 
sell the trust estate to D, and personally agree to exonerate the estate 
from heavy encumbrances to which it is subject. The purchase-monef 
is not nearly enough to discharge those encumbrances, though, at the 
date of the contract, the vendors believed it to be sufficient. Specific 
performance of the contract should be refused to D. 

{g) A, the owner of an estate, contracts to sell it to B, and stipulates 
that he, A, shall not be obliged to define its boundary. The estate really 
comprises a valuable property not known to either to be part of it. Speci*- 
fic performance of the contract shoxild be refused to B, unless he waives 
his claim to the unknown property. 

(7?) A contracts with B to sell him certain land, and to make a 
road to it from a certain railway station. It is found afterwards that A 
cannot make the road without exposing himself to litigation. Specific 
performance of the part of the contract relating to the road should be 
refused to B, even though it may be held that he is entitled to specific 
performance of the rest with compensation for loss of the road. 

(f) A, a lessee of mines, contracts with B, his lessor, that at any 
time during the continuance of the lease B may give notice of his desire 
to take the machinery and plant used in and about the mines, and that 
he shall have the articles specified in his notice delivered to him at a valua- 
tion on the expiry of the lease. Such a contract might be most injurious 
to the lessee’s business, and specific performance of it should be refused 
to B. 

{j) A contracts to buy certain land from B. The contract is silent 
as to access to the land. No right of way to it can be shown to exist. 
Specific performance of the contract should be refused to B, 

(k) A contracts with B to buy from B’s manufactory and not 
elsewhere all the goods of a certain class used by A in his trade. ^The 
Court cannot compel B to supply the goods, but if he doei^ not supply 
them A may be ruined, unless he is allowed to buy them elsewhere. Speci- 
fic performance of the contract should be refused to B. 

The following is a case in which the Court may properly 
exercise a discretion to decree specitic performance 

III. Where the plaintiff has done substantial acts or 
suffered losses in consequence of a contra<*t capable of specific 
performance. 
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Sections 23-24. 
lEvstmtion. 

A sells lo a railway company, who contract to execute certain 
'* works for his convenience. The company take the land and use it for 
fhntp railway. Specific performance of the contract to execute the works 
should bo decreed in favor of A 

(d) For whom Contracts may he specifically enforced. 

28. Except as otherwise provide<1 by this chapter, the 
io periOT. specific performance of a contract may be obtained by — 

(а) any party thereto ; 

(б) the representative in interest, or the principal, of 
any party thereto ; provided that, where the learning, 
skill, solvency or any personal quality of such party is a» 
^material ingredient in the contract, or where the contract 
provides that his interest shall not be assigned, Ms reme- 
sentative in interest or Ms principal shall not be entitled to 
specific performance of the contract, unless where Ms part 
thereof has already been performed ; 

(c) where the contract is a settlement on marriage, 
or a compromise of doubtful rights between members of 
the same family, any person beneficially entitled there- 
under ; 

(d) where the contract has been entered into by a 
tenant for life in due exercise of a power, the remainderman ; 

(e) a reversioner in possession, where the agreement 
is a covenant entered into with Ms predecessor in title and 
the reversioner is entitled to the benefit of such covenant ; 

(f) a reversioner in remainder, where the agreement 
is such a covenant, and the reversioner is entitled lothe 
benefit thereof and will sustain material injury by reason 
of its breach ; 

(gr) When a public company has entered into a con- 
tract and subsequently becomes amalgamated with another 
pubic comj^any, the new company which arises out of the 
amaigamation ; 

1 (h) when the promoters of a public company have, 
before its incorporation, entered into a contract for the pur- 
poses of fhe company, and such contract is warranted by 
the tm'‘s of the incorporation, the company. 

(e) For whom Contracts cannot he speoifi^Uy enforced. 
p oMib performance of a contract cannot be 

♦(Jtbewhrf enfo rcedin favour of a person 

{a) who could not recover compensation for its breach ; 
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who has become incapable of performh^, or 
violates, any essential term of the contract that on his par 

remedy Mid obtemed 

satisfaction for the alleged breach of contract ; oi 

(d) who, previously to the contract, that 

a settlement of the subject-matter thereof (though not- 
founded on any valuable consideration) had been made and 
was then in force. 

Ilhistrarahons. 

to clause (ol-A, in the character of agent for B, entera into an ag»^ 
to hnv C’s house A is in reahty acting not as agent for B 
S?or£ ow amount A cannot enforce specific performance of thU 

contract. to sell B a house and to become tenant 

to f otfourteen years from the date of thi sale at a specified 

Sy Neither he nor his a^ignee can 

^'^TeJSSs^eU^hoSie an^g^den in which there are ornamental 

^iutfiSnie^t, fells the trees. Acannot enforce specific performance 

ZSS'hmd under a contract with B for a lease coinmits waste, 
or tr^iSnd in an unhusbandlike manner. A cannot enforce specifie 

p«iormanM of the contract ^ to take, an unfinished house, B 

A Mutracte to , contain convenants on the 

contracting to “rjf B finishes the house in a very de- 

fdive maMeT^he cannot enforce the contract spectrally though A 

to clause (c)— rent, B refuses to perform the contract, 

A"M»« 

Ob^ sneoific performance of the contract 

85 A contract for the calc or Ictti^ o{ Ptort’ ! 
wheaer mo-recble or immoveoblo, cannot be apecifioallj- 

'“*“’^*^!”^™taor^htoMH*no°t'to haw any title to 

tb. oriSrU hi contlarted to eell or let the name : . 

the pro^. n 0 contract .Me^ 

'“?he“nStie» « by Se the completion of 

m £n«, pve L pnrchaeer or Ictaee a title free 

’^frto'*pmrion. to entering into the contract, ha, 
Ithoueb not founded on any valuable 
rrS^rS^Tl't^oc^toatter of the contract. 


Oontraots to 
•ell property 
by one who 
hA« no title 
or who is a 
voluntary 
settler. 
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Non-enforce* 
fnent except 
with varia* 
tion. 


Sielions 1 47—160. 

(а) A, without C’s authority, contracts to sell to B an estate which 
A knows to he'ong to €. A cannot enforee specific performance of this 
contract, even though C is willing to confirm it. 

(б) A bequeaths his land to trustees, declaring that thejr may sell 
it with the consent in writing of B. B gives a general prospective assent 
in writing to any sah* which the trustees may make. The trustees then 
enter into a contract with C to sell him the land. C refuses to carr}’ out 
the contiact. The liustees cannot specifically onfoicc this contract, 
as in the absence ol B’s consent to the paiticular sale to C, the title which 
they can give C is, es the law stands, not free from reasonable doubt. 

(c) A, being in iiossession of certain land, contracts to sell it to Z. 
On inquiry it turns out that A claims the land as heir of B, who left the 
country several year's before, and is generally believed to be dead, but of 
whose death there is no sufficient proof. A cannot compel Z specifically 
to peiform tlie contract. 

(il) A, out of natural love and affection, makes a settlement of 
certain property on his brothers and there issue, and afterwards enters 
into a contract to sell the property to a stranger. A cannot enforce specific 
performance of this contract so as to over-iide the settlement, and thus 
prejudice the interests oi the persons claiming under it. 

(/) For ivltoin Contracts cannot be specifically enforced, 
except with a Variation. 

26. Wtere a plantiff seeks specific performance of a 
contract in writing, to wldch the defendant sets up a varia- 
tion, the plaintifE cannot obtain the performance sought, 
except with the variation go set up, in the following cases 
(namely) 

(а) where by fraud or mistake of fact the contract 
of which performance is sought is in terms different from 
that which the defendant supposed it to be when he entered 
into it ; 

(б) where by fraud, mistake of fact, or surprise the 
defendant entered into the contract tmder a reasonable 
misapprehension as to its effect as between hinoself and the 
plaintiff ; 

(c) where the defendant, knowing the terms of the 
contract and understanding its effect, has entered into it 
relying 'upon some misrepresentation by the plaintiff, or 
upon some stipulation on the plaintiff’s part, which adds 
to the contract, but which he refuses to fulfil ; 

(</) where the object of the parties was to produce a 
certain legal result, which the contract as framed is not 
calculated to produce ; 

(e) where the parties have, subsequently to the 
execution of the contract, contracted to vary it. 
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^ Illustrations. 

(а) A, B and C sign a writing by whicli they purport tf) contract 
eacb to enter into a bond to D for Rupees 1,000. In a suit by D, to make • 

A, B and C separately liable eacb to the extent of Rupees 1,000, they 
prove that tbe word ‘ eacb ^ was inserted by mistake ; that the intention 
was that they should give a joint bond for Rupees 1,000. D can < btain 
the performance sought only with the variation thus set up. 

(б) A sues B to compel specific performance of a contract in writing 
to buy a dwelling-house. B proves that he assumed that the contract 
included an adjoining yard, and the contract was so framed as to leave it 
doubtful whether the yard was so included or not. The Court will refuse 
to enforce the contract, except with the variation set up by B. 

(c) A contracts in writing to let to B a wharf, together with a strip 
of A’s land delinelated in a map. Before signing the contract, B proposed 
orally that he should be at liberty to substitute for the strip mentioned 
in the contract another strip of A’s land of the same dimensions, and to* 
this A expressly assented. B then signed the written contract. A cannot 
ootain specific performmance of the written contract, except wife the 
variation set up by B. 

{d) A and B enter into negotiations for the purpose of securing 
land to be or his life, with remainder to his issue. They execute a contract, 
the terms of which are found to confer an absolute ownership on B. The 
contract so framed cannot be specifically enforced. 

(e) A contracts in writing to let a house to B, for a certain term, 
at the rent of Rupees 100 per month, putting it first into tenantable repair. 

The house turns out to be not worth repairing, so, with B’s consent, A 
pulls it down and erects a new house in its place: B contracting orally to 
pay rent at Rupees 120 per mensem. B then sues to enforce specific 
performance ol the contract in writing. lie cannot enforce it except 
mth the variations made by the subsequent oral contract. 

(y) Against whom Contracts may he specifically enforced. 

27. Except as otherwise provided by this chapter, Edief^aiMi 
specific performance of a contract may be enforced against 

{a) either party thereto ; mg under 

(6) any other person claiming under him by a title A 
arising subsequently to the contract, except a transferee 
for value w-hc has paid his money in good faith and without 
notice of the original contract ; ^ 

(c) any person claiming under a title which, though 
prior to the contract and known to the plaintiff, might have 
been displaced by the defendant ; 

(d) when a public company has entered into a contract 
' and subsequently becomes amalgamated with another public 

company, the new company which arises out of the amalga- 
mation ; 

M. c. 
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(e) when the promoters of a pubKc coropany have> 
before its incorporation, entered into a contract, tlie com- 
• pany ; provided that^tlie company has ratified and adopted 
the contract and the contract is warranted by the terms of 
the incorporation. 

Ill/ustrations, 

to clause (&).— A contracts to convey certain land to B by a parti- 
cular day. A dies intestate before that day without having^ convoyed 
the land. B may compel AV heir .or other representative in interest to 
perform the contract specifically. 

A contracts to sell certain land to B for Rupees 6,000. A afterwards 
conveys the land for Rupees 6,000 to C, who has notice of the original 
contract. B may enforce specific performance of the contract as against 

0 . 

• A contracts to sell land to B for Rupees 6,000. B takes posi. ession of 
the land. Afterwards A sells it to C for Rupees 6,000. C makes no 
inquiry of B relating to his interest in the land. B*s possession is sufii- 
cient to affect 0 with notice of his interest, and ho may enforce specific 
performance of the contract against C. 

A contracts in consideiation of Rupees 1,000 to bequeath certain of 
his lands to B. Immediately after the contract, A dies intestate, and C 
takeb out administration to his estate. B may enforce specific perior- 
mance of the contract against C. 

A contracts to sell certain land to B. Before the completion of the 
contract, A becomes a lunatic and C is appointed bis committee. B may 
specifically enforce the contract against C. 

to clause (c). — ^A, the tenant for life of an estate, with remainder to 
B, in due exercise of a power amferred by the settlement under which 
he is tenant fox life, contracts to sell the estate to C, who has notice of 
the settlement. Before the sale is completed, A dies. C may enforce 
specific performance of the contract against B. 

A and B are joint tenants of land, his undivided moiety of which 
either may alien in his lifetime, but which, subject to that right, de- 
volves on the survivor. A contracts to sell his naoiety to 0 and dies. 
C may enforce specific performance of the contract against B. 

(h) Against whom Contracts cannot he specifically enforced. 

parties 28. Specific performance of the contract cannot be 
compelled to enforced against a party thereto in any of the following 

perform. caseS : — 

• (a) if the consideration to be received by him is so 

grossly inadequate, with reference to the state oft hings 
existing at the date of the contract, as to be either by itself 
or coupled with other circumstances evidence of fraud or of 
undue advantage taken by the plaintiff; 

(6) if his assent was obtained by the misrepresen- 
tation (whether wilful or innocent), concealment, circum- 
vention, or unfair practices, of any party to whom perfor- 
, mance would become due under the contract, or by any 
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party which has not been substantially 

fulfilled ; 

(e) if his assent was given under the influence of 
Intake of fact, misapprehension or surprise : Provided, 
that, when the contract provides for compensation in case 
of mistake, compensation may be made for a mistake within 
the scope of such provision, and the contract may be speci- 
fically enforced in other respects if proper to be so enforced. 

llkistraliona. 

to dauso (c)— A, one of two exooutora, in the ononeous belief that 
he had the authority of his co-oxooutor, enters into an agreement for the 
sale to B of his testator’s property. B cannot insist on the sale being 
completed. 

A directs an auctioneer to sell certain land. A afterwards revokes 
the auctioneer’s authority aa to 20 bighas of this land, but the auctioneer 
inadvertently sells the whole to B, who has not notice of the revocation. 
B cannot enforce spedfio performances of the agreement. 

(i) The Effect of dismissing a suUfor Specific Performance. 

29. The dismissal of a suit for specific performance 
of a contract or part thereof shall bar the plaintifis right 
to sue for compensation for the breach of such contract or 
part, as the case may be. 

{j) Awards and Directions to execute Settlements. 

30, The provisions of this chapter as to contracts shall, 
miMis mutandis, apply to awards and to directions in a 
will or codicil to execute a particular settlement. 


CHAPTER III. 

Of 'THE Rbotifioation of Instruments. 

31. When, through fraud or a mutual mistake of the 
parties, a contract or other instrument in writing does nt>b 
truly express their intention, either party, or his re;^resen- 
tative in interest, may institute a suit to have the instru- 
ment rectified ; and if the Court find it clearly proved that 
there has been fraud or mistake in framing the instrument, 
and ascertain the real intention of the parties in executing 
the same, the Court may in its discretion rectify the instru- 
ment, so as to ea^yress that intention, so far as this can be 

M. 0 , 2, 


Bar of suit for 
breach after 
dismissal. 


Application 
of preceding 
sections to 
award and 
testamentary 
directions to 
execute set- 
tlements. 


When ittstm- 
meat may be* 
rectified. 
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Principles oi 
rectification 


Specific en- 
• foroement ol 
rectified con* 
tract. 


When rescis- 
sion may be 
adjudged, 


Sections 32 — 36. 

done without prejudice to rights acquired by third persons, 
in good faith and for value. 

lUu^rations, 

(а) A, intendi/ig to sell to B his house and one of three godowns 
adjacent to it, execat“s a conveyance prepared by B, in which, through 
B’s fraud, all three godowns are included. Of the two godowns which 
were fraudulently included, B giV(.s one to C and lots the other to D for 
a rent, neither C nor D having any knowledge of the fraud. The con- 
veyance may, as against B and C, be rectified so as to exclude from it the 
godown given to C ; but it cannot be rectified so as to affect D’s lease. 

(б) By a marriage-settlement. A, the father of B, the intended 
wife, covenant with C, the intended husband, to pay to C, his executors, 
adminstratorsa nd assigns, during A’s life, an annuity of Rupees 6,000. 
C dies insolvent and the official assignee claims the annuity from A. The 
Court, on finding it clearly proved that the parties always intended that 
this annuity should be paid as a provision for B and hor children, may 
rectify the settlement and decree that the assignee has no right to any 
part of the annuity, 

32. For the purpose of reotifyiug a contract in writing, 
the Court must be satisfied that all the parties thereto in- 
tended to make an equitable and conscientious agreement. 

33. In rectifjung a written instrument, the Court may 
inquire what the instrument was intended to mean, and 
what were intended to be its legal consequences, and is not 
confined to the enquiry w halthe language of the instrument 
was intended to be. 

34. A contract in writing may be first rectified and 
then, if the plaintiff has so prayed in his plaint and the Court 
thinks fit, specifically enforced. 

lUublration 

A contracts in writing to pay his attorney, B a fi^xed sum in lieu of 
costs. The contract contains mistakes as to the name and rights of the 
client, which, if construed strictly, would exclude B ^m all rights 
under it. B is entitled, if the Court thinks fit, to have it rectified, and to 
an order for payment of the sum, as if at the time of its execution it had 
ejpressed the intention of the parties. 


CHAPTER IV. 

Op the Rescission op Contracts. 

35. Any person interested in a contract in writing 
may sue to have it rescinded, and such rescission may be 
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Sections 36 — 38 . 

adjudged by the Court in any of the following cases, 
namely— 

(а) where the contracc is voidable or rorminable by 
the plaintifi ; 

(б) where the contract is unlawful for causes not 
apparent on its face, and tlie defendant is more to blame 
than the plaintiff ; 

(c) where a decree for specific performance of a 
contract of sale, or of a contract to take a lease, has been 
made, and the purchaser or lessee makes default in payment 
of the purchase-money or other sums which the Court has 
ordered him to pay. 

When the purchaser or lessee is in possession of the 
subject matter, and the Court finds that such possession »■ 
is wrongful, the Court may also order Mm to pay to the 
vendor or lessor the rents and profits, if anj”, received by 
Mm as such possessor. 

In the same case, the Court may, by order in the suit 
in wMeh the decree has been made and not complied with, 
rescind the contract, either s,> far as regards the party in 
default, or altogether, as the justice of the case may require. 

Illustrations 

to (al— A fcellb a field to B. Tlioio is a right of way over tho field of 
which A has direct personal knowledge, but which he conceals from B. 

B is entitled to have the contract rescinded. 

to (6) — A, an attorney, induces his client B, a Hindu widow, to 
transfer property to him for tho purpose of defrauding B’s creditors. 

Here the parties are not oc^ually in fault, and B is entitled to have tho 
instrument of transfer rescinded. 

36. Rescission of a contract in writing caimot be Eemisdonfor 
adjudged for mere mistake, unless the party against whom 

it is adjudged can be restored to substantially the same 
possition as if the contract had not been made. 

37. A plaintiff instituting a suit for the specific per- Aitemativo 
formance of a contract in writing may pray in the alterna- SS ^ St 
tive that, if the contract cannot be specifically enforced^ it for speoiBo 
may be rescinded and delivered up to bo cancelled ; and p®**®™*®"®* 
the Court, if it refuses to enforce the contract specifically, 

may direct it to be rescinded and delivered up accordingly. 

^ 38. On adjudging the rescission of a contract, the Court may 
Court imy require the party to whom such relief is granted 
to make any compensation to the other wMch justice may do equity. 

require. 
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Sections 39—41. 

CHAPTEE V. 

Of the Cancellation of Instruments. 

WLea cancel- 39. Any person against wliom a written instrument 
Mon be vwdable, who has reasonable apprehension that 

’ such instrument, if left outstanding, may cause him serious 
injury may sue to have it adjudged viod or voidable ; and 
the Court may, in its disceition, so adjudge it and order it 
to be delivered up and cancelled. 

If the instrument has been registered under the Indian 
Eegistration Act, the Court shall also send a copy of its 
decree to the officer in whose office the instrument has been 
so registered ; and such officer shall note on the copy of the 
^strument contained in his books the fact of its cancel- 
lation. 

Illustrations. 

(а) A, the owner of a ship, by fraudulently representing her to he 
seaworthy, induces B, an underwriter, to insure her. B may obtain the 

cancellation of the pohoy, _ „ . 

(б) A conveys land to B, who bequeaths it to C and dies. There- 
upon D gets possession of the land and produces a forged instrument 
stating that the conveyance was made to B in trust for him. 0 may 
obtain the cancellation of the forged instrument. 

(c) A, representing that the tenants on his lands were all at will 
sells it to B, and conveys it to him by an instrument, dated the 1st January 
1877. Soon after that ^y, A fraudulently grants to C a lease of part 
of the lands, dated the 1st October 1876, and procures the lease to be 
registered under the Indian Eegistration Act. B may obtain the cancel 

lation of this lease. , . . t, , , , t.. 

(d) A agrees to seE and dehver a ship to B, to be paid for by B s 
acceptances of four bills of exchange, for sums amounting to Rupees 
80,000, to be drawn by A on B. The bills are drawn and accepted, but 
the ship is not delivered, according to the agreement. A sues B on one 
ol the Mis. B may obtsun the cancellation of aU the bills. 

UTiat instru- Where an instrument is evidence of different right, 

or different obligations, the Court may, in a proper cases 
celled. cancel it in part and allow it to stand for the residue. 

Illustratwn. 

A drafts a bill on B, who eudorsos it to C, by wboiu it appears to be 
endorsed to D, wbo endorses it to E. O's endorsement is forged. C is 
entitled to have such endorsement cancelled, leaving the bill to stand in 
other respects. 

power'to re- adjudging the cancellation of an instrument, 

the Court may require the party to whom such relief is 

i" oModkd granted to make any compensation to the other which justice 

to make may require, 
compensation. 
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CHAPTEE VI. 

Oe Deolaratoky Decrees. • 

42. Any person entitled to any legal cliaracter, or to Diserotion of 
any rights as to any property, may institute a suit against aSLaow 
any person denying, or interested to deny, his title to such of statusor 
character or right, and the Court may in its discretion make 
therein a declaration that he is so entitled, and the plaintifE 
need not in such suit ask for any further relief : 

Provided that no Court shall make any such declaration 
where the plaintiff, being able to seek hirthcr relief than a 
mere declaration of title, omits to do so. 

Explanation.— A trustee of property is a ‘person, 
interested to deny’ a title adverse to the title of some one 
who is not in existence, and for whom, if in existence, he 
would be a trustee. 


Illustratums, 

(а) A is lawfully iu possession of certain land. Tho inhabitants 
of a neighbouring village claim a right of way across the laud. A may 
sue for a dedaraiaon that they are not entitled to tho right so claimed. 

(б) A bequeaths his property to B, C and D, ‘ to be equally divided 
amongst all and each of them, if living at tho time of my death, then 
amongst their surviving children.’ No such childi’cn are in existence. 
In a suit against A’s executor, the Court may declare whether B, C and D 
took tho property absolutely, or only for their lives, and it may also 
dedare the interests of theachildron before their rights are vested. 

(o) A covenants that, if he should at any timo be entitled to pro- 
perty exceeding one lakh of mpees, he will settle it uiK>n certain trusts. 
Before any such property accrues, or any persons entitled under the trusts 
are asoeitained, he institutes a suit to obtain a declaration that tho coven- 
ant is void for unoertw.nty. Tho Court may make the declaration. 

(d) A alienates to B property in which A has merely a life-interest. 
The alienation is invalid as against C, who is entitled as reversioner. The 
Court may in a suit by C against A and B dedare that C is so entitlod. 

(e) The widow of a sonloss BSndu alienates part of tho property 
of which she is in possession as such. The pereon presumptively entitled 
to possess the property if he survive her, may, in a suit against the alienee, 
obtain a declaration that the alienation was made without le^ noceSsity 
and was therefore void beyond tho widow’s lifetime. 

(/) A Hindu widow in poseession of property adopts a son to her 
deceased husband. Tbe person presumptively entitled to possession of 
the property on W death without a son may, in a suit against tho adopted 
son, obtain a dedaration that the adoption was invalid . 

(g) A is in possession of certain property. B, allojpug that he is 
the owner of the property, requires A. to deliver it to him. A may obtain 
a declaration of his right to hold tho proiier-ty. 
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(^) A bequeatii*! property to B for his life, wtli romainder to B’s 
wife and her children, if any, by B, but if B without any wifeor children 
to 0. B has a putative wife,'D, and children, but C denies that B and D 
were ever lawfully married. D and her children may, in B's lifetime, 
institute a suit against C and obtain therein a declaration that they are 
truly the wife and children of B. 

Effect of de- 43. A declaration made under this chapter is ]>inding 
ciaratioa. parties to the svii, persons churning through 

them respectively, and, where any of the parties are trustees, 
on the persons for whom, if in existence at the dale of the 
declaration, such parties would be trustees. 

lUustratmi. 

A, a Hindu, in a suit to which B, his alleged wife, and her mother are 
* defendants, seeks a declaration that his marriage was duly solemnized 
and an order for the restitution of his conjugal right. The Court makes 
the declaration and order. 0, claiming that B is his wife, then sues A 
for the recovery of B. The declaration made m the former suit is not 
binding upon. C 


CHAPTER Vll. 

Op the Appointment of Rbobivebs. 

Ap^^tment 44. The appointment of a Receiver pending a suit is 
a matter resting in the discretion of the Court. 

The mode and effect of his appointment, and his rights, 
Pi^nS. powers, duties and liabilities, are regulated by the Code of 
Civil Procedure. 

[CHEPTER Ylll.— Of the enforcemeM of Public Bnties. 

Omitted as directed by Notification No. 47 ./., 
dated the 21th May 1878]. 

. PART T. 

Of Preventive Relief. 

CHAPTER IX. 

Of Injunctions Generally. 

Preventive 52. Preventive relief is granted at the discretion of 
the Court by injunction, temporary or perpetual. 
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53. Temporary iniimctions are such as are to continue Tempoiaiy 
until a specified time, or until tlie further order of the Court. 

They may be granted at any period of a suit, and are' 
regulated by the Code of Civil Procedure. 

A perpetual injunction can only be granted by the Petpetud 
decree made at the hearing and upon the merirs of the suit : 
the defendant is thereby perpetually enjoined from the 
assejtion cf a right, or from the commission of an act, which 
would be contrary to the rights of the plaintiff. 


CHAPTER X. 

Of Pebpetual Injonchons. » 

54. Subject to the other provisions contained in, or ^tpeto*! in- 
referred to by, this chapter, a perpetual injunction may be ^hOTgimted. 
panted to prevent the breach of an obligation existing 
in favour of the applicant, whether expressly or by impli- 
cation. 

When such obligation arises from contract, the Court 
shall be guided by the rules and provisions contained in 
Chapter II of this Act. 

When the defendant invades or threatens to invade 
the plaintiff’s right to, or enjoyment of, property, the (Wrt 
may grant a perpetual injunction in the following cases 
(namely) 

(а) where the defendant is trustee of the properly 
for the plaintiff ; 

(б) where there exists no standard for ascertaining 
the actual damage caused, or likely to be caused, by the 
invasion ; 

(c) where the invasion is such that pecuniary compen- 
sation would not afford adequate relief ; 

(d) where it is probable that pecuniary compensa- 
tion cannot be got for the invasion ; 

(e) where the injunction is necessary to preveift a 
multiplicity of judicial proceedings. 

Explanation.— -For the purpose of this section a trade- 
mark is property. 

lUrntrations, 

(a) A lets~certain’land"to B,”aiid B contracts act to dig sand or 
giavel theieont. A may sue fox an injunction to restrain B from dig^^ng 
in violation of Ms contract. 
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( 6 ) A trustee threatens a breach of trust. His co-trjistees, if any 
should, and the beneficial owners may, sue for any junotion to prevent 
the breach, 

(r) The Directors of a public company are about to pay adividend 
out of capital or borrowed money. Any of the shareholders may sue for 
an injunction to restrain them. 

{i) The Directors of a fire and life insurance company are about 
to engage in marine insurances. Any of the shareholders may sue for an 
injunction to restrain them. 

(e) A, an executor, through misconduct or insolvency, is bringing 
the property of the deceased into danger. The Court may grant an 
injunction to restrain him from getting in the assets. 

A, a trustee for B, is about to make an imprudent sale of a small 
part of the trust-property. B may sue for an injunction to restrain the 
sale, even though compensation in money would have afforded him ade- 
quate relief. 

• ( 7 ) A makes a settlement (not founded on marriage or other valuable 

consideration) of an estate on B and his children. A then contracts to 
sell the estate to C. B or any of his children may sue for an injunction 
to restrain the sale. 

(4) In the course of A’s employment as a vakil, certain papers 
belonging to his client, B, come into his possession, A threatens to make 
these papers public, or to communicate their contents to a stranger. B 
may sue for an injunction to restrain A from so doing. 

(i) A is B’s medical adviser. He demands money of B which B 
declines to pay. A then threatens to make known the effect of B’s com- 
munications to him as a patient. This is contrary to A’s duty, and B 
may sue for an injunction to restrain him from so doing. 

( 7 ) A, the owner of two adjoining houses, lets one to B and after- 
wards lets the other to 0. A and 0 begin to make such alterations in the 
house let to C as will prevent the comfortable enjoyment of the house 
let to B. B may sue for an inj unction to restrain them from so doing 

{h) A lets certain arable lands to B for purposes of husbandry, 
But without any express contract a«» to the mode of estivation. Contrary 
to the mode of cultivation customary in the district, B threatens the sow 
the lands with seed injurious thereto and requiring many years to eradi- 
cate. A may sue for an injunction to restrain B from sowing the lands in 
contravention of his implied contract to use them in a hu«band like 
manner. 

(Z) A, B and C are partners, the partnership being determinable at 
will, A threatens to do an act tending to the destruction of the partnership, 
property. B and 0 may, without seeking a dissolution of the partnership 
sueJEor an injunction to restrain A from doing the act. 

(m)#A, a Hindu widow in possession of her deceased husband's 
property, commits destruction of the property without any cause sufficient 
to justify her in so doing. The heir- expectant may sue for an injunction 
to restrain her. 

(»t) A, B and C are members of an undivided Hindu family. A 
ruts timber growing on the family-property, and threatens to destroy 
part of the family house and to sell some of the family-utensils. B ami 
C may sue for an injunction to restrain him. 
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(0) A, t]ie owner of certain houses in Calcutta, becomes insolvent. 

B buys them from the Official Assignee and enters into possession, A, 
persists in trespassing on and damaging the houses, and B is thereby 
compelled, at considerable expense, to employ men to protect the posses- 
sion, B may sue for an injunction to re'straint further acts of trespass, 

(p) The inhabitants of a village claim a right of way over A’s land. 
Tn a suit against several of them, A obtains a desolaratory decree that 
his land subject to no such right. Afterwards each of the other villagers 
sues A for obstructing his alleged right of way over the land. A may 
sue for an injunction to restrain them, 

(^) A, in an administration-suit to which a creditor, B, is not a 
party, obtains a decree for the administration of C*s assets, B proceeds 
against O’s estate for his debt. A may sue for an injunction to restrain B. 

(r) A and B are in possession of contiguous lands and of the mines 

underneath them. A works his mine so as to ext<md under B*s mine, 
and threatens to remove certain pillars which help to support B’s mine. ^ 
B may use for an injunction to restrain him from so doing. ^ 

(s) A rings bells or makes some other unnecessary noise so near 
a house as to interfere materially and unreasonably with the physical 
comfort of the occupier, B. B may sue for an injunction restraining A 
from making the noise. 

(1) A pollutes the air with smoke so as to interfere materially with 
the physical comfort of B and 0, who carry on business in a neighbouring 
houso. B and 0 may sue for an injunction to restrain the pollution. 

(v) A infringes B’s patent. If the Court is satisfied that the patent 
is valid and has been infringed, B may obtain an injunction to restrain 
the infringement. 

(u) A pirates B’s copyright, B may obtain an injunction to 
restiain the piracy, unless the work of which copyright is claimed is libel- 
lous or obscene, 

(w) A improperly uses the trademark of B. B may obtain an 
injunction to restrain the user, provided that B’s use of the trademark 
is honest. 

(x) A, a tradesman, holds out B as his partner against the wish 
and without the authority of B. B may sue for an injunction to restrain 
A from so doing. 

( 2 /) A, a very eminent man, writes letters on family-topics to B. 
After the death of A and B, 0, who is B’s residuary legatee, proposes to 
make money by publishing A’s letters. D, who is A’s executor, has a 
property in the letters, and may sue for an injunction to restrain C from 
publishing them. 

(z) A carries on a manufactory and B is his assistant. In the 
course of his business, A imparts to B a secret process of value. B after- 
wards demands money of A, threatening, in case of refusal, to disclose 
the process to 0, a rival manufacturer. A may sue for an injunction to 
restrain B from disclosing the process. 

55 . When, to prevent the breach of an obligation, i6 is 
necessary to compel the" performance of certain acts which the 
Court is capable' of enforcing, the Court may id its discretion 
grant an iniunction to prevent the breach complained of, 
and also to compel performance of the requisite acts. 
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Illustrations. 

(а) A, by new buildings, obstructs lights to the access and uso of 
which B has acquired a right under the Indian Limitation Act, Part IV. 
B may obtain an injunction, not only to restrain A from going on with 
the buildings, W also to pull down so much of them as'obstructs B’s 
lights. 

(б) A builds a house with eaves projecting over B’s land. B may 
sue for an injimction to pull down so much of the eaves as so project. 

(c) In the case put as Illu&tration (i) to section 54, the Court may 
order all written communications made by B, as patient, to A, as 

medical adviser, to be destroyed. 

(d) In the case put as illustration (y) to section 54, the Coiui; may 
also order A’s letters to be destroyed. 

(e) A threatens to publish statements concerning B which would 
be punishable under Chapter XXI of the Indian Penal Code. The Court 

►may grant an injunction to restrain the publication, even though it may 
be shown not to be injurious to B’s property. 

(/) A, being B’s medical adviser, threatens to publish B’s written 
communications with Mm, showing that B has led an immoral life. B 
may obtain an injunction to restrain the publication. 

(p) In the cases put as illustrations (t<) and (w) to section 54 and as 
illustrations (e) and (/) to this section, the Court may also order the copies 
produced by piracy, and the trademarks, statements and communications 
therein respectively mentioned, to be given up or destroyed. 

56. An injunction oannct be granted : — 

{a) fco stay a judicial proceeding pending at the insti- 
tution of the suit in which the injunction is sought, unless 
such restraint is necessary to prevent a mnltiplicity of, 
proceedings ; 

(6) to stay proceedings in a Court not subordinate 
to that from which the injunction is sought ; 

(c) to restrain persons from applying to any legisla- 
tive body ; 

(d) to interfere with the public duties of any depart- 
ment of the Government of India or the Local Government 
or with the sovereign acts of a Foreign Government ; 

(e) to stay proceedings in any criminal matter; 

{/) to prevent the breach of* a contract the perfor- 
mance of which would not be specifically enforced ; 

(S) prevent, on the ground of nuisance, an act of 
which it is not reasonably clear that it will be a nuisance ; 

{h) to prevent a continuing breach in which the 
applicant has acquiesced ; 

(i) when equally efficacious relief can certainly be 
obtained by any other usual mode of proceedings, except 
in case of breach of trust ; 
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ij) when the conduct of the applicant or his agents 
has been such as to disentitle him to the assistance of the 
Court ; 

(k) where the applicant has no personal interest in 
the matter. 


lUrntrations, 

(а) A seeks an injunction to restrain liis partner, B. from receiving 
the partnership-debts and effects. It appears that A had improperly 
possessed h i m self of the books of the fi»m and refused B access to them. 

The Court will refuse the injunction. 

(б) A manufactures and s<‘lls crucibles, designating them as “patent 
plumbago crucibles,” though, in fact, they have never been patented. 

B pirates the designation A cannot obtain an injunction to restrain 
the piracy. ^ 

(o) A sells an article called “Mexican Balm,” stating that it is com- 
pounded of divers rare essences, and has sovereign medicinal qualities. 

B commences to sell a similar article to which he gives a name and des- 
cription such as to lead people into the beeief that they are buying A*s 
Mexican Balm. A sues B for an injunction to restrain the sale. B shows 
that A’s Mexican Balm consists of nothing but scented hog’s laid. A’s 
use of his description is not an honest one, and ho cannot obtam an in- 
junction. 

57. Notwithstanding section 66, clause (/) , where a 
contract comprises an affirmative agreement to do a certain negative 
act, coupled with a negative agreement, express or implied, 
not to do a certain act, the circumstance that the Court is 
unable to compel specific performance of the affirmative 
agreement shall not preclude it from granting an injunction 
to perform the negative agreement; provided that the appli- 
cant has not failed to perform the contract so far as it is 
binding on him. 

Illustration^. 

(a) A contracts to sell to B for Rupees 1,000 the good-will of a 
certain business unconnected with business-premises, and further agrees 
not to carry on that business in Calcutta. B pays A the Rupees 1,000, 
but A carries on the business in Calcutta. The Court cannot compel A to 
send his customers to B, but B may obtain an injunction restraining A 
from carrying on the business in Calcutta. ^ 

(/*) A contracts to sell to B the good-will of a business. A then 
sets up a similar business close by B’s shop and solicits his old customers 
to deal with him. This is contrary to his implied contract, and B may 
obtain an injunction to restrain A feom soliciting the customers, and 
from doing any act whereby their good-will may be withdrawn from B. 

(c) A contracts with B to sing for twelve months at B’s theatre 
and not to sing in public elsewhere, B cannot obtain specific performance 
of the contract to sing, but he is entitled to an injunction restraining 
A from inany other place of public entertainment. 
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(d) B contracts mth A that he will servo him faithfslly lor twelve 
months as a clerk. A is not entitled to a decree for specifio performance 

• of tl^ contract. But he is entitled to an injunction restraining B from 
serving a river house as clerk. 

(e) A contracts with B that, in consideration of Rupees 1,000 to be 
paid to him by B on a day fixed, he will not set up a certain busdness within 
a specified distance. B "fails to* pay the money. A cannot be restrained 
from carrying on the business within the specified distance. • 


SCHEDULE. 

(See Section 2.) 
Enactments Eepbaled. 


Number and year 
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Bxtcnt of Repeal 

Vm of 1859 . . 

Civil Procedure 
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ACT No. I OP 1878. 

N otijication hy the Gove/rnmeM of IntUn, Foreign Depwrtment, 

Renmva, No. 93 I. R., dated the 2lst Noimiber 1879. 

The Governor-General in Conncil is pleased to extend 
Act I of 1878 (The Opium Act, 1878) to Mysore, subject to 
the modifications hereinafter specified. 

1. For the last two clauses of section 1, the followng 

clause shall be substituted :—And it shall come into force 
m Mysore on the first day of April 1880. * 

2. Section 2 and the last paragraph of section 22 shall 
be omitted. 

3. In section 3 in the definition of “ Magistrate ” 
the words “in the Presidency Towns, a Presidency Magistrate, 
and elsewhere ” shall bo omitted. 

4. In section 12, in the third paragraph, the words 
“ Collector of the District or ”, in sections 19 and 24 the 
words “Collector of the District ” and in section 24 the word 
“ Collector ” and the words “ Collector, Deputy Collector 
or other ” shall be omitted. 

*5. For the words “ the Local Government ”, “ any 
Local Government,” “ the same Local Government,” “such 
Government ” and “ sxich Local Government ” wherever 
they occtir, and for the words “ British India ” in section 6, 
the words “the Chief Commissioner of Mysore” and 
“ Mysore ” respectively shall be substituted. 


* As to this, however, (except in so far as it relates to the substitution of ** Mysore ’ 
for “ British India ’*), see Notification of the Government of Mysore No. 153, dated 
the 2nd September 1881, according to which the expressions “ the Government of 
•India,” “the Governor-General of India in Council,” and “Local Government” 

occurring in any Act in force in Mysore, aie to denote “ the Government of His Highi^ss 
the Maharaja of Mysore,” ^ 
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A.CT No. I OP 1878. 


(Riceivbp the assent OP THE Govbrnob-Genebal 
ON THE 9th .Tanuaby 1878.) 


An Act to amend the law relating to Opium. 


Whebeas it is expedient to amend the law relating to Ptewnbie. 
opium ; It is hereby enacted as foUows «■ 

1. This Act may be called the Opiom Act, 1878. Short 
[«] And it shall come into foice in Mysore on the first 

day of April 1880. [a] 

2. [Repeal and amendment oj enactments.] Omitted as fymmmM 
direct^ by ’Notification No. 93 7. R., dated the 2\st November 

1879. 

3. In this Act, unless there be something lepugnant 
in the subject or context,— 

“opium” includes aLo poppy-heads, preparations 
or admixtures of opium, and intoxicating drugs prepared 
from the poppy : 

“ Magistrate ” means, [o] a Magistrate of the first 
class or (when specially empowered by the Local Government 
to try cases under thi'* Act) a Magistrate of the second class : 

“ import ” means to bring into the territories admi- 
nistered by any Local Government from sea, or from foreign 
terriotry, or from a territory administered by any other 
Local Government : 

“ export ” means to take out of the territories admi- 
nistered by any Local Government to sea, or to any foreign 
territory, or to any teriitory administered by anotW Lood 

Government : . 

“tmnsport” means to remove from one place to 
another within the territories administered by the same 
Local Goveiunent. 


■ ra a1 Dus clause was substituted for the last two clauses of .Section 1 by pat* I 
of NUficatum No. 93 L B , dated the 21st November 1879. 

r-T p™tam words m Section 3 relatms to Piesideney towns have been omitteii 
as dieoted by Notification No. 93 I R, dated the 21st November 1879 


M. C. 
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Seetiom 4—7. 

4 . Except as peraaitted by this Act, or "by any other 
enactment relating to opium for the time being in force, or 
by rules framed under this Act or under any such enactment, 
no one shall— 

(a) cultivate the poppy ; 

(b) manufacture opium ; , 

(c) possess opium ; 

{d) transport opium ; 

(e) import or export opium ; or 
if) sell opium. 

5. The Local Government, with the previous sanction 
of the Governor- General in Council may, from time to time. 

w«h mattom ]yy notification in ihe loca] Gazette, make rules consistent 
with this Act, to permit absolutely, or subject to the payment 
of duty or to any other conditions, and to regulate, within 
the whole or any specified part of the territories administered 
by such Government, all or any of the following matters 

(а) the eoltivation of the poppy ; 

(б) the manufacture of opium ; 

(e) the possesaon of opium; 

' (d) the transport of opium ; 

(e) the importation or exportation of opium ; and 
(/) the sale of opium, and the form cf duties levia>)Li 
on the sale of opium by retail : 

Provided that no duty shall be levied under any such 
rule on any opium imported and on which a duty is imposed 
by or under the law relating to sea customs for the time being 
in force or under section 6. 

Duty on 6. The Govemor-Generj,! in Council nmy, from time 

to time, by notification in the Gazette of India, impose such 
tenA duty as he thinks fit on opium or on any kind of opium 

imported by land into [a] Mysore [a] or into any specified 
part thereof, and may alter or abolish any duty so imposed. 

Warehousing 7. The Govemor-Oeneral in Council may, by order 
opium. notified in vhe Gazette of India, — 

(a) authorize any Local Government to establish 
warehouses lor opium legally imported in+o, or intended to 
be exported from, the territories administered by such 
Local Government, and 


^robiMt&on 

md posses- 
i0n»eto.,of 


Poi4er to 
make rales 
bo permit 


[a] The 'word “ Mysore ” nas been substituted for ** Britisu India ” in Section ^ 
as directed by Notification No, 93 1. B., dated the 2l8t No\ ember 1879, 
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Secdons 8*9. 

(6) caned any Buch order. 

So long a*s such order remains in force, the Local Govern- 
ment may, by notification pnblisbed in the official Gazette,— « 

(c) declare any place to be a warehouse for all or any 
opium legally imported, whether before or after the payment 
of any duty leviable thereon, into the territories admiiustere.d 
by such Go^mment, or into any specified part tWeof, or 
nt ended to be exported thence, and 

(d) cancel any such declaration. 

An order under clause (6) shall cancel all previous decla- 
rations under clause (c) of this section relating to places 
n the territories to which such order refers. 

So long as such declaration remains in force, the owner of 
all such opium shall be bound to deposit it in such warehouse. »• 

8, The Local Government, with the previous sanction Power to 
of the Governor-General in Council, may, from tame to time, 

by notification in the Local Gazette, make rules consistent w^honM. 
with this Act to regulate the safe custody of opium where- 
housed under section 7 ; the levy of fees for such ware- 
housing ; the removal of such opium for sale or exportation ; 
and the manner in which it shall be dispose.d of, if any duty 
or fees leviable on it be not paid within twelve months from 
the date of warehousing the same. 

9. Any person who, in contravention of this Act, or PenMty for 
of rules made and notified under section 5 or section 8,— 

{a) cultivates the poppy, or ^py, eto, 

(d) manufactures opium, or 

(c) possesses opium, or 

(d) transports opium, or 

e) imports or e3q)orts opium, or 
(}) sells opium, or 

(gf) omits to warehouse opium, oi removes or does 
any act in respect of warehoused opium, 
and any person who otherwise contravenes any such 

rule, 

shall, on conviction before a Ma^trate, be punished^ 
tor each such ofience with imprisonment for a term*Vsrhich 
may extend to one year, or with fine which may extend to 
one thousand rupees, or with both ; 

and, where a fine is imposed, the convicting Magistrate 
shall direct the offender to be imprisoned in default of pay- 
ment of the fine for a term which may extend to six months, 
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and such imprisonment shall he in excess of any other im- 
prisonment to which he may have been sentenced. 

10. In proseenti ons under section 9, it shall be presumed 
until the contrary is proved, that all ojjium for which the 
accused person is unable to account satisfactorily is opium 
in respect of which he has committed an offence under this 
Act. 

11. In any case in which an offence under section 9 
has been committed 

(а) Hhe poppy so cultivated, 

(б) *the opium in respect of which any offence under 
the same section has been committed, 

(c) where, in the case of an offence tinder clause (d) 
or (e) of the same section, the offender is transporting, im- 
porting or exporting any opium exce^^ding the quantity 
(if any) which he is permitted to transpcit, import or export, 
as the case may be, the whole of the opium which he is- 
transporting, importmg or expoiting, 

(d) where, in the case of an offence under clause (f) 
of the same section, the offender has in his possession any 
opium other than the opium in respect of which the offence 
has been committed, the whole of such other opium, 

shall be liable to confiscation. 

The vessels, packages and coverings in which any opium 
liable to confiscation under this section is found, and the 
other contents (if any) of the vessel or package in which 
such opium may be concealed, and the animals and convey- 
ances used in carrying it, shall likewise be liable to confisca- 
tion. 

12. When the offender is convicted, or when the person 
charged with an offence in respect of any opium is acquitted, 
but the Magistrate decides that the opium is lialde to con- 
fiscation, such confiscation may be ordered by the Magistrate. 

Whenever confiscation is authorized by this Act, the 
officer^ ordering it may give the owner of bhe thing liable to 
be confiscated an option to pay, in lieu of con^ation, such 
fine as the officer thinks fit. 

When an offence against this Act has been commitied, 
but the offender is not known or cannot be Wnd, or when 
opium not in the possession ot any person cannot be satis- 
factorilv accounted for, the ease shall be enquired into and 
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determined by the [«] Depuiy Commissioner, or by any 
other officer authorized by the Local Gk)vemment in this 
behalf, either personally or in right of his office, who may # 
order such oonhscation : Provided that no saoh order shall* 
be made until the espiration of one month from the date of 
seizing the things intended to be confiscated or without 
hearing the persons {if any) dIaiming any right thereto, aad 
the eviddhce (if any) which they pr<duce in support of their 
claims. 


Ija, 13. The Local Government may, with the previous 
Sl9t0t|pn^ of the Governor-General in Council, from time to 

in the local Gazette, make rules consis- i&posaiAf 
tent wifii this Act to regulate SXT' 

(а) the disposal of all things confiscated under this andnenrani 

Act ; and • 

(б) the rewards to be paid to ofiicers and informers 
out of the proceeds of fines and confiscations under this Act. 


14. Any officer of any of the departments of Excise, Power to « 
Police, CustOTus, )Salt, Opium or Revenue superior in rank 
to a peon or constable, who may in right of his office be infomu^ 
authorized by the Local Government in this behalf, and who 
has reason to believe, from personal knowledge or from kept in any* 
information given by any person and taken down in writing, 
that opium h'able to con&cation under this act is manufac- 
tured, kept or concealed in any building, vessel or enclosed 
place, may, between sunrise and sunset,— 

(a) enter into any such building, vessel or place ; 

(b) in case of resistance, break open any door and 
remove any other obstacle to such entry ; 

(c) seize such opium and all mteiials used in the 
manufacture thereof, and any other thing which he has 
reason to believe to be liable to confiscation under section 
11 or any other law for the time being in force relating to 
opium; and 

(d) detain and search, and, if he think proper, arrest, 
any person whom he has reason to believe to be guilty of 
any offence relating to such opium under this or any (^er 
law for the time being in force. 


16. Any officer of any of the said departments may— Poww to 
(a) seize, in any open place or in transit, any opium 
or other thing which he has reason to believe to be liable phMT 


fa] words in Section 12 have Iwen omitted as dineted by KoUfloation 

No. 98 L B., dated the 2lrt N<ffe»l»r 1879. 
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Sections 16 — 20. 

to confiscatiott under section 11 or any otter law for the 
time being in force relating to opium ; 

(6) detain and search any person whom he has reason 
•to believe to be guilty of any offence against this or any 
other such law, and, if such person has opium in his posses- 
sion, arrest him and any other persons in his company. 

16 . All searches under section 14 or section^ 16 shall 
be made in accordance with the provisions of the Code of 
Criminal Procedure, 1882 [a]. 

17 . The officers of the several departments mentioned 
in section 14 shall, upon notice given or reque.st made, be 
legally bound to assist each other in carrying out the provi- 
sions of this Act. 

• 18 . Any officer of any of the said departments who, 

without reasonable ground of suspicion, enters or searches 
or causes to be entered or searched, any building, vessel or 
place, 

or vexation sly and unnecessarily seizes the property 
of any person on the pretence of seizing or searching for any 
opium or other thing liable to confiscation under this Act, 

or vexation sly and unnecessarily detains, searches or 
arrests any person, 

shall for every such offence be punished with fine not 
exceeding five hundred rupees. 

19 . The f6] Deputy Commissioner or other officer 
authorized by the Local Government in this behalf, either 
personally or in right of his office, or a Magistrate, may issue 
his warrant for the arrest of any person whom he has "reason 
to believe to have committed an ofience relating to opium, 
or for the search, whether by day or night, of any building 
or vessel or place in which he has reason to believe opium 
liable to confiscation to be kept or concealed. 

All warrants issued under this section shall be executed 
in accordance with the provisions of the Code of Criminal 
Procedure, 1882 [aj. 

•80. Every person arrested, and thing seized, under 
section 14P or section 15, shall be forwarded without delay 
to the officer in charge of the nearest police-station ; and 
every person arrested and thing seized under section 19 

[a] The reference to Act. X of 1872 has been altered in accordance with Act X 
of 1882. 8. 3. 

[b] Certain words in Section 19 have been omitted as directed by IToti^cation 
No. 93 1. R., dated the 21st November 1879. 



S&Aims 21 — ^24. 

shall be forwarded without delay to the officer by whom 
the warrant Was issued. 

Every officer tc whom any person or thing is forwarded 
under this section shall, with all convenient despatch, take 
such measures as may be necessary for the disposal according 
to law of such person or thing. 

21. ^ '\^3ienever any officer makes any arrest or seizure 
under this Act, he shall, within forty-eight hours next after 
such arrest or seizure, make a full rej^ort of all the parti- 
culars of such arrest or seizure to his immediate official 
superior. 

22. In the case of alleged illegal cultivation of the 
popp;^, the crop shall not be removed, but shall, pending 
^e disposal of the case, be attached by an officer superior 
in rank to a peon or constable, who may in right of his office 
be authorized by the Local Government in this behalf 
and such officer shall require the cultivator to give bail in 
a reasonable amounc (to be fixed by such officer) for his ap- 
pearance before the Mamstrate by whom the case is to be 
disposed of, and such cultivator shall not be arrested unless 
within a reasonable time he fails to give such bail, [a] 

23. Any arrear of any fee or duty imposed under this 
Act or any rule made hereunder, 

and any arrear due from any farmer of opium-revenue, 

may be recovered from the person primarily liable to 
pay the same to the Government or from Ms surety (if any 
as if it were an arrear of land-revenue. 

24. When any amount is due to a farmer of opium- 
revenue from his licensee, in respect of a license, such farmer 
may make an application to the [b] Deputy Commissioner 
or other officer authorized by the Local Government in tMs 
behalf, praying such officer to recover such amount on behalf 
of the applicant ; and, on receiving such application, such 
[cJDeputy Commissioner or other officer may in his discretion 
•recover such amount as if it were an arrear of land-revenue, 
and shall pay any amount so recovered to the applicant : • 

Provided that the execution of any process issued by 
such [d] officer for the recovery of such amount shall be 
stayed if the licensee institutes a suit in the Civil Court to 

[a] The last paraacaph of Section 22 has been omitted as directed by Notificatio 
No. 93 1. R., dated the 2l8t November 1879, 

[b] fc] [d] Certain words in Section 24 have been omitted as directed by Notifica- 
tion No. 93 L B., dated the 2l8t November 1879. 
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Sections 25. 

try tilie demand of the farmer, and furnishes security to the 
satisfaction of such officer for the payment of the amount 
which such Court may adjudge to be due from him to such 
farmer : 

Provided also that nothing contained in this section 
or done thereunder shall aflEect the right of any farmer of 
opium-revenue to recover by suit in the Civil Court or other- 
wise any amount due to him from such licensee. 

25. When any person, in compliance with any rule 
made hereunder, mves a bond for the performance of any 
duty or act, such duty or act shall be deemed to be a public 
duty, or an act in which the public are interested, as the case 
may be, within the meaning of the Indian Contract Act, 
1872, section 74 ; and upon breach of the condition of such 
bond by him, the whole sum named therein as the amount 
to be paid in case of such breach may be recovered from him 
as if it were an arrear of laud-revenue. 


SCHEDULE. 

[Enoaiment repealed.'] 
Omitted along toith section 2. 
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Sections 1—3. 


0 


MADRAS ACT No. 1 op 1873. 


Notif cation by the Government of India, Foreign Department, 
JuMdal, No. 88 J., dated Fort William, the 22nd May 
1874. 

His Excellency the Viceroy and Grovemor-General in 
Council is pleased to extend to Mysore the provisions of 
Madras Act I of 1873 (An Act to prevent the indiscriminate 
destruction of Wild Elephants). 


• 

(Received the assent op the Govbenob on the 21st 
April 1873, and op the Governor-General on the 
15th May 1873.) 

An Act to prevent indiscriminaie destruction of WM 
Elephants. 

Whereas it is expedient to make provision to prevent PteamWo. 
the indiscriminate destruction of wild elephants within the 
Presidency of Madras ; Ifc is hereby enacted as follows 
1. This Act extends to the territories for the time 
beins 'subject to the Government of the Presidency of Fort 
St. George ; and it shall come into force on the first day of 
October 1873. 

2 From and after the said day, the destruction of 
wUd elephants is prohibited, except as hereinafter provided. 

3. Whoever shoots at, or intentionally destroys, or 
abets,* within the meaning of the Indian Penal C<^e, the 
shooting at, or destruction of, any ^d f«m^ eleph^t 
Con wiste or forest land, whether such land be the prope^ 
Taovemnmt or 
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Any person convicted under this Act of an ofiOTCo 
committed after his previous conviction under this Act, 
shall be liable to a penalty nob exceedmg one thousand 
^es, and, in default of payment, to ample or ngorous 
toprisonment for a period not exceedmg ax months. 
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Sections 6-9. 

4 Whoever, not being authorized thereto by aTlioense 
granted under the provisions of section 7, shoots at, or 
^tentionally destroys, or abetths, awithin meaning of the 
Indian Penal Code, the shooting et, or destruction of, any 
wild male elephapnt non. waste or forest land, the property 
of the Government, shall, upon a first or second conviction, 
be liable to the penalties and periods of imprison^ient re- 
spectively provided for a first or second conviction in section 
3 of this Act. 

5. Nothing in this Act shall be deemed to prevent 
any zenaindar or other proprietor or occupier of land, or any 
person duly au’horized m that behalf by any such zamindar, 
proprietoi, or occupier, from destroying wild male elephants 
upon the waste or forest lands of such zamindar, proprietor 
or occupier. 

6. Nothing in this Act shall be deemed to prevent 
any person from shooting at, or desiioying any wild male 
or female elephant found upon cultivated lands, or upon 
or in the immediate vicinity of any public road, or to prevent 
any person from shooting at or destroying any male or female 
elephant in defence of hunself or any other person. 

7. The Collector or other officer in charge of a district 
may, subject to such rules as may, from time to time, be 
made by the Local Government, issue a license to any person 
authorizi».g him by name to shoot wild male elophants upon 
waste or forest lands, the property of the Government, in 
such district, for the period of one year from the date of the 
grant of such license. 

' Evei^ such license shall become void at the expiration 
of the said period, but may be renewed by such Collector 
or other officer for a like period. 

Provided that every such license shall become void 
upon the conviction under this Act of the person to whom 
such license was granted. 

8. The Local Government may Drake rules for regula- 
ting the grant or renewal of licenses under this Act, and the 
f^s to be Charged on such grant or renewal, and may, from 
time to time, alter or cancel such rules. 

9. Every prosecution under this Act shall be com- 
menced within a period of six months from the date of the 
offence in respect of which it is instituted. 
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madras act No, VIII of 1878. 

Notificaiion by the Government of India, Foreign Bepart/irmi, 
Judicial, No. 130 I. J., dated Simla, tike 19th June 
1879. 

The Governor-General in Council is pleased to extend 
Madras Act. No. VIII 1878 (The Madras Coffee Stealing 
Prevention Act, 1878) to the Province of Mysore, subject 
to the following modifications, namely : — 

In section 1, for the word “Madras ” the word “ My 
sore,” and in section 2, for the Vords “ Governor in Coun- 
cil.’’ the words “ Governor-General in Council,” * shall be 
substituted. 


(Received the Goveenok’s assent on the 10th 
August 1878 and the Govebnoe Gehbbal’s 
ASSENT ON THE 28TH SEPTEMBER 1878.) 

An Act to prevent Thefts of Coffer. 

Whereas it is expedient to naake special provision Preambto, 
to prevent thefts of coffee, and to repress and punish the 
o&nce of receiving or disposing of stolen coffee in the 
neighbourhood of coffee plantations or estates ; It is enacted 
as follows 

1. This Act may be called “ The [a] Mysore [a] Coffee- Shoit-titie. 
Stealing Prevention Act, 1878.” 

2. tThis Act shall take effect in such distiicts, divi- 

sions or parts of districts, or within such localities or limits tooai estent 
within [aj the Presidency of Fort St. George, [a] and fiom 


♦Under Notification of the Govemmenfi of Mysore, No. 153, dated the 2nd 
fiJeptember 1881, the substituted expression Governor-General in Council” will 
denote the Government of His Highness the Maharaja of Mysore. 

(a-a) This word ‘‘Mysore” was substitute! for Madras” by Notification 
No. 130 I. J., dated the 19th June 1879. • 

t Under this section it was directed that the Act should rake efieel in tltc paits 
of the districts mentioned below namely ; — 

Mysore The taluks of Chamrajnagar, Gundlupet, Penyapatna. Heg- 

gaddev ankote. 

Hmssm The taluks of Arkalgud, Hole-Narsipur, Manjarabad, Belur, 

Has saut 

Ksidur DistricU^The taluks of Mudgere, Koppa, lakvalH, Tarikere, Chikma- 
Salur. 

SAfmopa jWs^ncf.— The taluks of Kavaledurga and Nagar. 

Ftde Notification by the Government of India, No. 242 I. J , dated the 3rd 
September 1879- 

(a-a) The mtroducing Notification should have provided for these words being 
replaced by the words “ uhe territories of Mysore,” 
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Sections 3—6. 

such date as the [«] Govemor-G^eral in Council’ [a] may 
^om time to time direct by notification published in the 
of&cial^Gazette. 

Power to mo- The [«] Govemor-General in Council [a] may from time 
modify or cancel such dixection by notification, 
similarly published. , 

fotoprete- 3 ^ In this Act. 

Laborer. “Laborer” means and includes all peisons (except 

resident managers) temporarily or permanently employed 
on a cofiee-estate in any capacity, whether agricultural, 
menial or otherwise howsoever. 

Carrier. ^ “ Carrier ” means and includes all persons for the time 

being employed in the transport of cofiee, whether by 
porterage, pacVanimals, boat, cart or otherwise, and 
whether as contractors, drivers or otherwise. 

Coffee-estate. “ Coffee-ostate ” means and includes any land on which 
coffee is growing. 

Coffee. “ Coffee ” means and includes all coffee not roasted or 

otherwise prepared for inunediate consumption. 

^feenotto 4 _ aiiall not be lawful for any one to purchase, take 
iaborera. m barter or exchange, or receive conee rrom any labourer 
employed on a coffee-ostate. 

Oo^notto 5 . It shall not be lawful fox any one to puichase, take 
other tiiania^ 331 baitei ur exchange, or receive coffee from any person 
borer, unless other than a labourer employed on a coffee-estate, unless 
entered in the pcrson SO purchasing, taking m barrer or exchange, or 
boob. receiving such coffee shall immediately thereupon enter or 
cause to be entered in a book to be kept by him for that 
purpose a true record of such transaction, specifying ; — 

(а) the name, residence and occupation of the person 
from whom such coffee was so purchased, taken in bartei or 
exchange, or received ; 

( б ) the date of the transaction ; and 

, (c) the quantity and description of tne coffee so 
purchased, taken in barter or exchange, or received : 

Section notto Provided that this section shall not apply to coffee 
tw^rak^ for’ taken in baiter or exchange, or leceived from 

any person other than a laborei employed on a coffee-estate, 
sonai eon and intended bona fide for consumption in the house or on 

ramp ion. premises of the person puxchasing, taking in barter or 

exchange, oj receiving the same as afoicsaid. 

(a-a) These ^ords were gubstituhed for the words “ Governor in Oovinoil** by 
l^otihcatiou No. 130, L J., datel the lOth^June 1$79« 
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^ Sections 6— -10. 

6. All books required by section 5 to be kept by persons Booigtto be 
mcnaaing coffee stoll be produced upon tke requisition 

)f Miy police officer not below tbe rank of an officer in charge leqnieition. 

)f a police station, generally or specially authorized by any 
Magistrate to require the production of such books. 

7. Itihall not be lawful for any one to purchase or Condition* 
iake in batter or exchange coffee from any carrier, or for any roffMm^be 
iarrier to sell or give in barter or exchange any coffee, unless t^k**** f«M“ ® 
ihe person so purchasing oi taking in barter or exchange 

luch coffee shall, besides making the entry required by 
jection 6 of this Act, also enter or cause to be entered in the 
jook maationed in the said section 6 the marks (if any) on 
;he bags or other packages in which such coffee may be * 
jontained, and unless the entiies required by this section 
ind by the said section 6 be also correctly signed by such 
sarrier in his own name, and attested by a police-officer or 
he headman of the village within which the transaction 
abes place ; for which attestation no fee shall be chargeable, penalty for 

8. Any person committing any breach of the provi- 

lions contained in section 4, 6, 6 or 7 of this Act shaU lie 7. 
iable, on conviction by a Magistrate, to pay a fine not ex- 
leeding five hundred rupees. Penalty m 

9. Any cooly, maistry or other laborer employed on a ^eingfowS 
ioffee estate found with green gathered coffee in his posses- m possession 
lion, and failing to account satisfactoiily for such possession, ^eh^hr 
i haU be liable, on conviction by a Magistiate, to pay a fine oannot 

lot exceeding five hundred rupees. not to 

10. No peison shall carry or remove coffee from any 

ioffee estate, premises or place, or upon any road, highway tnission of 
)r footway, without the espress permission of the owner or Jgen”” 

)f his authorized agent. PeTOisaim to 

Such permission shall be in writing, dated and signed 
)y the said owner or his authorized agent, and shall contain 
he following particular^ 

(a) the quantity of the coffee to be carried or r^ovM ; 

(h) the number, description and marks of the pack- 
iges in which coffee is secured ; 

(c) the place or destination to which the coffee is to 

re ca)tried or removed ; and 

(d) the names of the consigner and consignee. 

Any person committing any breach of the provisions cl 
:his section shall, on conviction by a Magistrate, be liable section. 

30 pay a fine not exceeding five hundred rupees. 
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Sections 11—14. 

11. No coffee shall be gathered, moved, loaded or o 
loaded on any eoffee-ostate between sunset aiid sunrise. 

Any person committing a breach of this provision, 
abetting (within the meaning of the Indian Penal Cod 
such breach, shall, on conviction by a Magistrate, be liah 
to pay a fine not exceeding five hundred rupees : 

Provided that nothing in section 10 or ixs this secti( 
shall apply to the ordinary operations < f cm-ing the crop < 
the estate, such as pulping or storing. 

12. If it shall appear that such gathering, movin 
loading o* unloading wa^ for the purpose of committing 
theft, the person or persons so engaged shall be liable to 1 
charged with theft, or abetment of theft, and be proceede 
against for such offence under the provisions of sectior 
378 and 379 or sections 107, 108 and 109 of the Indian Peni 
Code, as the case may be. 

13. It shall be at the discretion of the Magistrate, i 
the case of any persons, not being females, who shall 1: 
convicted of a second offence under section 9 of this Ac 
to substitute or add corporal punishment under the prov 
sions of Act No. VI of 1864 {An Act to avihorize the pumsl 
ment of whipping in certain cases), or of any other law fc 
the time being in force in that behalf for or to the penaltit 
provided by this Act : 

Provided that such substituted or additional punisi 
ment shall be awarded only in respect of the offence it«iel: 
and not as an alternative penalty foi non-payment of fine. 

14. All fines paid or levied xmder this Act shall be pai 
into the public treasury : 

Provided that the Magistrate trying any case unde 
this Act may grant the whole or any portion of any fin 
Wied therein as rewards to persons furnishing such infoi 
mation* as may have led to tlie conviction of offenders unde 
this Act , 




INDEX 


Subject or Title 

No. and year of Act 

PagOB 

Apprentices, binding of'— 

Act XIX of I860 — 

11—19 

ArtiBcers, eto„ breaches of contract by — .. 

Act XIII of 1869 

^1-23 

Banks, Government Savings — . . 

Act V of 1878 

816—882 

Bills of Exchange, Summary Procedure on — 

Act V of 1866 

132-133 

Binding of apprentices . . 

Act XIX of I860 

11-19 

Books, 

preservation of copies of — . . 

Act XXV of 1867 

140-156 

registration of— 

Act XXV of 1867 

146-166 

Breaches of contract by artidoers, etc*. 

Act Xra of 1800 

21— 2f 

Cattle Trespass 

Act I of 1871 

177—189 

Christian Marriage 

Act XV of 1872 

286-313 

Coftee Stealing Prevention 

Madras Act VIIT of 1878 

381—384 

Commercial law, to amend in certain re- 
spects. 

Act V of 1866 

132-183 

Contract 

Act IX of 1872 

193—283 

Contract, breaches of —by artificers, etc. . , 

Act XTII oflft* I 

21—23 

Converts, Native—, Marriage Dissolution 

Act XXI of 1866 

I3t— 143 

Copyright 

Act XX of 1817 

1— 10 

Destruction of Wild Elephants, indiscri- 
minate — , 

Madras Act 1 of 1873 . . 

379—380 

Elephants, wild, indiscriminate destruction 
of — 

Madras Act 1 of ^873 . , 

379—380 

Government :iavmgs Banks 

Act V of 1873 

313—322 

Indian Ohri-^tian Marriage Act 

Act XV of 1873 

286 -313 

Indian Contract Act 

Act IX of 1872 .. 1 

196- -283 




d50 


Sabjec<; or Title 

No. and year of Aot | 
1 

5^ 

Oaths Act 

Aot X of 1873 


323—830 

Indian Flnocession Aot . , 

Aot X of 1865 


25—131 

Indiscrimiiiate Destruction of Wild Ele- 
phants. 

Madras Act I of 1873 


379—880 

• 

Marnafi;e, Chiistian — . . . . . . 

Act X7 of 1872 


280-313 

Marriage Dissolution, Native Converts’ — 

Act XXI of 1866 


134-143 

Native Converts’ Marnage Dissolution 

Act XXT of 1866 


184—143 

Newspapers, Printing presses and — 

Act XXV of 1867 


145-150 

Oaths 

Act X of 1873 


323—330 

e 

Opium 

Act I of 1878 


367—378 

Pensions 

Aotxxniof 1871 


190-193 

Prevention, Coffee kStealina — 

Sladras Act VIII of 1878 

381— 3<S4 

Preservation of copies of books . . 

Act XXV 011867 


145—150 

Prmting pressess and Newspapei s 

Act XXV ol 1867 


145 -130 

Prisons 

Act XXVI of 1870 


157—170 

Punishment of — 




breaches of contiact by aitificcis, etc. 

Act XIII of 1859 


21—23 

„ of Books 

Act XXV of 1867 


145—130 

Regulation — . . 




— of Printing presses and Nowsipapoi & . . 

1 Act SXV ot 1807 


116-150 

Belief, Specific — 

Aot 1 of 1877 


331—300 

Sa\'ings Banks, Government — . . 

Act V of 1873 


313—322 

Spccifio Reliet 

Aot 1 ot 1877 


331—360 

Stealino, Coffee, — Pre\ ention 

Madras Act VIII ot li>7S 

381 -3b 1 

SuGCG'-sion 

Aot X of 1805 

. . 

2o— 131 

Summar'^rocediiio on Bills of E\cliina(e 

\et of V ISBO 

. . 

132—133 

Trespass, Cattle-* 

Act T of 1871 

. 

177—189 

Wild Elephants, indiscriminate destruction 
of — 

Madras Act I ot 1873 

• 

379—380 

1 






